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DIGEST OF DECISIONS 
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ARBITRATION. 


$69. Fime.—Stipulation When Binding.—A stipulation that 
no action shall be brought until the amount of loss or damage 
shal! have been submitted to arbitration and an award has been 
obtained, is valid and will be sustained. 

Scott vs. Ardy, 6 H. of L. Cas., 811; Elliott vs. Royal Ex. Ass. Co,, 2 
Ex. R., 245 ; Dawson vs. Fitzgerald, 1 L. R., 260. 

Gauche & Peiser vs. L. & L. Ins. Co. 

Rep’d Jour’l, p. 361. 


ARSON. 


$70. Fire.—By Husband does not Vitiate Wife's Policy.—The 
insured property was the separate estate of the wife, and under 
the law of Rhode Island the husband had a revocable agency to 
collect rents and profits, and a vested remainder for life in case of 
children born alive. Held, that the insurance of the wife is not 
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vitiated by the willful burning of the property by the husband 
without knowledge or complicity. 

Perry & Wife vs. Mechanics’ Mut. Ins. Co. 

Rep’d Jour’l, p. 390. 


ASSIGNMENT. 


§71. Fire.—Set-of.—A. sold a farm to B., taking, as consid- 
eration therefor, judgment for $4,500, which he entered up, and 
a judgment for $3,000, which it was agreed should not be entered 
up. The property was sold subject to a mortgage for $2,500. A. 
afterward transferred his $4,500 judgment to C., and became se- 
curity to her for its payment. After that, at A.’s request, B. in- 
sured the barn and assigned the policy to A. as “ collateral se- 
curity.” A.paidthe premium. Held, that the assignment was 
intended as security for the $4,500 judgment, that A. had an in- 
surable interest in his liability to C., and that the proceeds of the 
policy could not be set off by B. to a claim on the $3,000 judg- 
ment. 

Car e . Hoopes. 


FOREIGN COMPANY. 


§72. Fire.—Suit on Premium Note Affected by Responsibil- 
ity of.—But not by Imperfection in Statement of.—In a suit in- 
stituted by a foreign insurance company on a premium note, 
which by its terms became due through the non-payment of 
certain installments, an allegation that certain essential facts af- 
fecting the responsibility of the company which were within the 
knowledge of the agent had been misrepresented by him to the 
damage of the defendant, is a good defense. 

Burt vs. Bowler, 69 Ind., 1; Regan vs. Hadley, 57 Ind., 509; Schafer vs. 
Slade, 7 Bld., 178 ; The State vs. Holloway, 8 Bld., 45; Sieveking vs. 
Litzler, 31 Ind., 13. 

A mere imperfection in the statement filed by the plaintiff in 
_ compliance with the law, by the omission of a copy of its charter 
where the usual certificate of authority has been granted, is not 
sufficient ground in Indiana to relieve the insured from liability 
on his note. 
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Rising Sun Ins. Co. vs. Slaughter, 20 Ind., 120 ; Hoffman vs. Banks, 41 
Ind., 1 ; Union Central Life Ins. Co. vs. Thomas, 46 Ind., 44; Casseday vs. 
American Insurance Co., 72 Ind., 95; American Ins. Co. vs. Butler, 70 
Ind., 1. 


American Ins. Co, vs. Prenell. 
Rep’d Jour’l, p. 393. 


INSOLVENCY. 


$73. Fime—dLiability of Stockholder for Assessment.—A 
stockholder in an insolvent insurance company is not liable.to an 
action on an assessment made on his stock notes by the court in 
a proceeding by the creditors against the company in which a 
receiver is appointed, on the petition of the receiver and credit- 
ors, where he is not made a party to either proceeding. Such 
an assessment is not binding on him. 

Chandler vs. Brown, 77 IIl., 333. 


Lamar Ins. Co. vs. Glick. 
Rep’d Jour’l, p. 387. 


LIGHTNING. 
. 

$74. Fire.—What Constitutes a Loss by Within the Meaning 
of the Policy.—Sufficiency of Evidence to Sustain a Verdict.— 
Where it was claimed that a preponderance of evidence was nec- 
essary to support a verdict of fire from lightning; Held, that 
where the plaintiff’s evidence, supposing it to remain undisputed, 
and giving to it the most favorable construction that it will legit- 
imately Bear, including all reasonable inferences from it, would 
sustain a verdict in his favor, a peremptory non-suit should not 
be ordered. 

Citing and discussing Doe vs. Grymes, 1 Pet., 469 ; DeWolf vs. Raband, 
1 Pet., 476; Hyde vs. Parker, 1 Pin., 305; Baxter vs. Payne, Id., 501; Bar- 
den vs. Smith, 7 Wis., 439; Johnston vs. Hornburger, 13 Wis., 175 ; Dodge 
vs. McDonnell, 14 Wis., 553 ; Colby vs. Franklin, 15 Wis., 311 ; Langhoff 
vs. R’y, 19 Wis., 489 ; Imhoff vs. R’y, 22 Wis., 681; Lawrence University 
vs. Smith, 32 Wis., 592; Schoener vs, Hekla F. Ins. Co., 50 Wis., 597; 
Jucker vs. R’y Co., 52 Wis., 150; Jones vs. R’y Co., 49 Wis., 150 ; Town- 
ley vs. R’y Co., 4 W. L. N., 137. 

The policy here sued on, insuring against “all loss or damage 
by fire,” to the property described, expressly declares the insurer 
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liable “ for any loss or damage caused by lightning.” Held, that 
this language covers all known effects of lightning, and not 
merely those arising from combustion. 

Robertson vs. French, 4 East., 135 ; Distinguishing Heniston vs. Ins. Co., 
14 N. H., 341; Babcock vs. Ins. Co., 6 Barb., 637, 4 Comst., 316. 

The word “lightning,” in its ordinary and popular sense, ap- 
plies to any sudden and violent discharge of electricity occurring 
in the course of nature, between positively and negatively electri- 
fied bodies, usually developing in its course the phenomena of 
light, heat, and disruptive force. The property insured was de- 
stroyed by atornado; and this court is of opinion that the plaint- 
iff’s evidence so tended to show the presence in the tornado of 
electrical disturbance, presenting the usual characteristics of 
lightning, in the ordinary sense of that word, and that such 
lightning was an active agent in destroying the property insured, 
that it was error to order a non-suit. Ifa question of fact should 
ever be taken from the jury on the mere testimony of experts 

which is doubtful), at least this should not be done when there 
is any conflict in such evidence. 

Copp vs. German-American Ins. Co., 51 Wis., 643. 

Spensley vs. Lancashire Ins. Co. 

Rep’d Jour’! p. 371. Wis, 8. C. 


LOSS. 


§75. Fire.—Proximate Cause of in Case of Fire due to Col- 
lision.—Goods on a vessel were insured against fire. The vessel 
was injured by a collision, and fire ensued, which, it was claimed, 
prevented the use of the pumps, the running of the engine, 
stoppage of the leak, or taking of other means to save the vessel, 
which had to be abandoned and continued to burn until she 
sank. The goods were damaged only through the sinking. Held, 
that fire was the proximate and immediate cause of loss, and the 
insurer ‘was liable if the vessel could have been saved but for the 
fire. 

Metallic Co. vs. Fitchburg R. R., 109 Mass., 277; Atkinson vs. Water- 
work Co., R., 5 Ex., 404; Marsden vs. Ass. Co., L. R., 1 C. P., 232; Iron- 
ides vs. Universal Mar. Ins. Co., 14Q. B. (N. S.), 259; Ins. Co. vs. Trans- 


portation Co., 12 Wall., 194; St. John vs. Am. Ins. Co., 1 Ker., 516 
Peters vs. Warren Ins, Co., 14 Pet., 99, 
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Held, that the question was for the jury as to what was the 
proximate cause of loss. 


Milwaukee & St. Paul R. R. vs. Kellogg, 94 U. S., 469. ” 


N. Y. & Boston Despatch Express Co. vs. Traders’ & Mech, Ins. Co. 
Rep’d Jour’l, p. 278. Mass. 8. J.C. 


MORTGAGE. 


§76. Fire— Action in Case of Insurance by Mortgagee.— 
Foreclosure as Alienation.—Plaintiffs had a mortgage upon real 
estate to secure the payment of a certain bond, which, among 
other conditions, provided that the buildings should be kept in- 
sured. The mortgagor having failed to so insure, the mortgagees 
insured their interest, the policy issued being, in form, to the 
owner, but payable to mortgagees, as their interest should ap- 
pear. The consideration passed directly from the mortgagees to 
the insurance company. The policy was delivered to the mort- 
gagees, and covered no more than their interest. Held, that an 
action thereon was properly brought in the name of the mort- 
gagees. Evidence held not to show a forfeiture of the policy by 
leaving the property vacant and unoccupied for 30 days, or from 
levies being made thereon. 

Distinguishing Hartford Fire Ins. Co. vs. Davenport, 37 Mich., 609; 
Pipp vs. Reynolds, 20 Mich., 88. 

Whether the foreclosure of a mortgage upon property existing 
at the time an insurance is effected thereon is a sale or transfer 
of the property by the owner, within the provisions of a condi- 
tion in such policy making the insurance void in case of such 
sale or transfer without the consent of the company, quere. It 
is not such transfer so long as the right to redeem under the 
statute continues. 


Aurora F. & M. Ins. Co. vs. Hopkins. M’f’g, Co. 
Rep'd Jour'l, p. 341. Micu. 8. C. 


§77. Fime—Validity of in Case of Foreign Company.— 
Change of Title—It has been the policy of the Legislature of 
this State for many years to invest corporations with the power 

, to loan money and to take mortgage on real estate as security 
therefor. Nor are foreign corporations of like character prohib- 
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ited by any existing legislation from exercising like powers with- 
in this State. So, where a loan was made in this State by the 
United States Mortgage Company, a corporation created under 
the laws of the State of New York, and a mortgage upon real 
estate was executed to the-mortgage company to secure the loan, 
it was held, the transaction was a valid one, and by a sale and 
conveyance under a power in the mortgage, the title to the mort- 
gaged premises passed to the purchaser. 

Stephens vs. Pratt, 10 Ill., 206. 

A policy of insurance upon a building provided: “If the 
property be sold or transferred, or any change take place in title 
or possession, whether by legal process or judicial decree, or vol- 
untary transfer, or conveyance,” “ without the consent of the 
company indorsed hereon,” “ this policy shall be void.” At the 
time the policy was issued there was existing a mortgage upon 
the premises, which had been executed by the assured to a foreign 
corporation to secure a loan of money. Subsequent to the date 
of the policy, the premises were sold under a power in the mort- 
gage, and a conveyance executed to the purchaser. Afterwards 
that purchaser conveyed to another. Held, as the mortgage was 
a valid one, the conveyances mentioned operated as a change of 
title to the property insured, within the meaning of the policy, 
and the policy was thereby forfeited. 


Commercial Union Ins. Co. vs. Scammon. 
Rep'd Jour’l, p. 355. 


PRACTICE. 


§ 78. Lire—Wrongful Conversion by <Agent.—Evidence.— 
Counter claim.—In an action for the conversion of personal prop- 
erty, the defendant, under a general denial, may put in evidence 
any facts which disprove either plaintiff's title or a conversion by 
himself. 

Timp. vs. Dockham, 32 Wis., 146; Delaney vs. Cuming, 8 N. W. Rep., 
897 ; Edgerly vs. Bush, 16 Hun., 80 ; Robinson vs. Frost, 14 Barb., 536 ; 
Rost vs. Harris, 12 Abb., 446 ; Stoddard vs. Onondaga Annual Conference 
12 Barb., 573 ; Jones vs. Sheboygan R. Co., 42 Wis., 306-10. 

Thus, in this action for the conversion of moneys collected by , 
defendant as plaintiff's agent, defendant was entitled, under a 





1882. ] Practice.—Premium. 327 


general denial, to show the contract of agency existing at the 
time of such collection and alleged conversion, for the purpose of 
showing his right to retain,the money. Where competent evi- 
dence offered in defense was rejected on the ground, not that it 
failed to make out a complete defense, but that it was incompe- 
tent, this court, on appeal, construes the offer liberally. The 
Circuit Court may, in its discretion, permit an amendment of the 
answer on the trial, setting up a defense not already set up ; and 
where such an amendment has been refused, not in the exercise 
of discretion, but on the ground of a want of power in the court 
to allow it, that may be ground of reversal. 

Boynton vs. Jones, 5 Wis., 117, 627,628 ; Carmichael vs. Argard, 9 N. W. 
Rep., 470; Beveridge vs. Welch, 7 Wis., 465, 475; Jones vs. Evans, 28 
Wis., 168-170. 

Under subdivision 3, § 2656, Rev. St., where the plaintiff is a 
non-resident, the defendant may set up as a counter claim any 
cause of action he may have against such non-resident; and 
where the action was in tort, for a conversion of moneys collected 
by defendant as plaintiff's agent. Held, that it would not be an 
abuse of discretion, under the circumstances of the case, for the 
trial court to permit an amendment of the answer, setting up 
a counter claim for plaintiff's breach of the contract of agency. 

Gregory vs. Hart, 7 Wis., 332; Vilas vs. Mason, 25 Wis., 340. 

Phenix Mut. Life Ins. Co. vs. Walrath. 

Rep’d Jour’), p. 344. Wis. 8. C. 


PREMIUM. 


§79. Lire—Waiver of Forfeiture for Non-payment.—The 
policy on the life of the husband for the benefit of his wife, by 
its terms was forfeited if the premium remained unpaid for thirty 
days after it was due. The secretary under a mistake of fact in- 
formed an agent of the wife who was sent to make inquiry, that 
the policy had been attended to by the husband. Afterwards 
finding this was not true, the premium was tendered in her be- 
half and refused. Held, that the policy was already forfeited 
when the inquiry was made, and the mistake of the secretary 
made in ignorance of the fact was no waiver of the forfeiture. 

Bennecke ys. Conn. Mutual Life Ins. Co., U. S. S. C., 25 Alb. L. J.; 2 
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Platt on Leases, 469 ; Titus vs. Glens Falls Ins. Co., 81 N. Y., 419; People 
vs. Connor, 46 Barb., 333. 

Held, that if the policy was renewed subsequent to the New 
York act of 1876, requiring notice to the insured, a failure by the 
company to give such notice will estop it from setting up a for- 
feiture. 

Robertson vs. Metropolitan Life Ins. Co. 

Rep’d Jour’), p. 351. 


PROOFS OF LOSS. 


§ 80. Fire.—Adjustment as Evidence of Waiver.—Evidence 
of the sending of a party to adjust the loss who requested a 
memorandum to be sent to the company with a promise to come 
down in a day or two to settle, was evidence for the jury as toa 
waiver of more formal proofs. 

Perry & Wire vs. Faneuil Hall Ins. Co. 

Rep’d Jour’l, p. 374. U. 8. 6. 0., B. I. 


$81. Fire.— Waiver of.—Sufficiency of.—The continued re- 
jection of the proofs furnished and insistence upon more satis- 
factory proofs, even if unreasonable, is no waiver of proofs, but 
must be answered by showing a complete performance of the 
contract. 

Kimball vs. Hamilton F. Ins. Co., 8 Bos., 503; Lycoming Co. Ins. Co. 
vs. Updegraff, 40 Penn. R., 324. 

A mere general statement of the loss never approaching detail, 
giving no particular enumeration as to kind of stock, and no ref- 
erence to value except by general reference to books and invoices, 
is not a detailed statement within the policy, in the absence of 
evidence of waiver or inability to give details. 

Catlin vs. Springfield Ins. Co., 1 Sumner, 487; Lycoming Ins. Co. vs. 
Updegraff, supra. 

In the absence of such evidence the question of the sufficiency 
of the proofs is for the court and not for the jury. 

1 Brightly’s Digest, Jury 7, No. 102, p. 511 ; Columbia Ins. Co. vs. Law- 
rence, 10 Pet., 507-513; Catlin vs. Springfield Ins. Co., supra; Lycoming 
Ins. Co. vs. Updegraff, supra; Beatty vs. Lycoming Ins. Co., 66 Penn. 
State R., p. 17; Wellrome vs. People’s Equitable Fire Ins, Co., 2 Gray 
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(Mass.), 480; Norton vs. Rensselaer and S. Ins. Co., 7 Cowen’s, R., 645 ; 
Kimball vs. Hamilton Fire Ins. Co., supra, Wood on Louisiana, p. 815. 


Gauche & Peiser vs. L. & L, Ins. Co. 


—j 69. 
STOCK. 


$82. Lire.—Subscription to.—Procured Through Fraud.— 
Though a subscription to the stock of an insurance company 
may have been induced by fraudulent representations, yet the 
subscriber cannot recover the amount paid, if there are creditors 
to an equal or larger amount on debts contracted after his sub- 
scription. As to such debts, the funds of the corporation, in- 
cluding his subscription, are held in trust for their payment. 


Turner vs, Grangers’ Life and Health Ins. Co. 
Ga. 8. C. 


SURETY. 


§ 83. Lire.—Trust.—Rights of Creditor.— Mortgage.—If a 
principal debtor creates a trust or security for the indem- 
nity of his surety, not in terms limited to the mere protection of 
the surety, such trust or security inures to the benefit of the 
creditor, but, to bring a case within this principle, the trust or 
security must confer on the surety, the clear right to appropriate 
it to the payment of the debt, and to retain it until the debt is 
paid. A person desiring to procure a loan from an insurance 
company, agreed to become its surety on a writ of error bond, to 
take out « policy of insurance on his own life, or that of his wife, 
to procure policies by others to a specified amount, and to exert 
his influence in promoting the business of the company ; and the 
loan was accordingly made, and a mortgage given by him to se- 
cure the payment of the money. Held, that the mortgage did not 
inure to the benefit of the creditor whose judgment was super- 
seded by the writ of error bond. 

Alabama Gold Life Ins. Co. vs. Anderson.* 


* Decision rendered October Term, 1881. 


TITLE. 


§84. Fire—As Between Husband and Wife—The policy 
was issued to P. and his wife on their joint application, and 
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provided that if the interest of the insured be other than the 
entire, sole and unconditional ownership for the use and benefit 
of the insured, it must be so represented and expressed. There 
was evidence that the sole title was in the wife. Held, that the 
rights of the insured as between themselves were of no interest 
to the company. The husband properly joined with the wife, and 
the failure to disclose the exact nature of the title was no viola- 
tion of the condition. 
Peck vs. New London Ins. Co., 22 Conn., 575, 583. 


Perry & Wife vs. Faneuil Hall Ins. Co. 


VALUATION. 


$85. Fire. —By Agent When Conclusive.-—Where the agent 
fixes the valuation according to his own judgment, uninfluenced 
by the insured, and no depreciation is claimed, the value as fixed 
by the policy is the agreed value and the measure of the amount 
to be recovered in case of total loss. 

Ins. Co. of N. Am. vs. McDowell, 50 IIl., 120 ; Fuller vs. Boston Ins. Co., 
4 Met., 206 ; Trull vs. Roxbury Ins. Co., 3 Cush., 263. 

Perry & Wife vs. Mechanics Mut. Ins. Co. 


—§ 70. 


§86. Fire.—Representations.—Statement to Agent.— Waiver of 
Proof of Loss.—Where the agent of an insurer asked the in- 
sured upon the renewal of a policy if the risk was about the 
same as before, and upon an affirmative answer being given en- 
tered the amount ina blank in the application, the jury might in- 
fer that he knew what it was before, and a charge based on that 
hypothesis was not error. If the assured did not know the value 
of property on which he desired insurance, but in good faith 
stated such value on information, and so informed the insurer or 
its agent, the falsity of the information would not avoid the pol- 
icy. An absolute refusal to pay on the part of an insurer waives 
preliminary proofs. A refusal by an insurer to settle with the in- 
sured or to fix the amount of liability, if any, during the pend- 
ency of certain garnishments, would waive proofs of loss during 
that time. 


Merchants’ & Mechanics’ Ins. Co. vs. Vining. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcritps in our possession. 


UNITED STATES CIRCUIT COURT 


NORTHERN DISTRICT OF ILLINOIS. 


EDWIN G. HAZELTON 


Us. 


MANHATTAN INS. co.*) 


The policy was on the hull of a vessel on Lake Michigan loaded with pig iron, 
a portion of the cargo being carried on deck. In order to save the vessel 
ina storm the deck load was jettisoned. It was in evidence that it was 
customary to carry a part of such cargoes on deck to make the vessel work 
easier and without straining. 

Held, that in view of such custom the policy was liable for general average 
contribution for the jettisoned deck load. 

The policy provided that adjustments should be made subject to the usages 
and regulations of the port of New York. 

Hell, that the fact that the usage of New York was to disallow such contribu- 
tion did not affect the case, the clause referred to the method of making 
the adjustment, and not to the liability of the policy. 


Buopeett, J. 
This is a libel by the owners of the schooner Melvina against the 
respondent as underwriter on the hull of the schooner, for a general 


Decision rendered April, 1882. 
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average claim by reason of the jettison of a quantity of pig iron from 
the deck of the schooner. 

The material facts, as they appear in the record, are that on the 
8th of November, 1880, the schooner Melvina took on board at Elk 
Rapids, Mich., a cargo of pig iron for the port of Chicago, about 406 
tons of which were stowed under deck, and about 61 tons, with the 
consent and knowledge of the shipper, were stowed on deck. The 
schooner was in all respects seaworthy and properly manned when 
she commenced her voyage from Elk Rapids for Chicago. The 
weather was stormy and cold, and she was compelled to take refuge 
for several days in the harbor of Ludington, and while there snow 
and sleet fell almost continually. On the 23d of November, she left 
Ludington in a seaworthy condition and properly manned, in prose- 
cution of her voyage to Chicago. During the night of the 23d it be- 
came very cold, and a severe wind and snow storm set in, and the 
vessel became loaded wih ice. The tiers of iron along the deck were 
drifted full of snow and ice so that the water which came on board 
could not run off through the scuppers, and the vessel was in danger 
of foundering ; and to save the lives of her crew, the vessel and her 
cargo below deck, her deck load was jettisoned. Thus relieved, the 
schooner rode out the storm in safety, and made her port of destina- 
tion with the remainder of the cargo, where due protest and notice 
for general average was made. 

The Manhattan Insurance Co., respondent in this case, had issued 
a policy upon the hull, tackle, apparel and furniture of the schooner, 
for the sum of $3,000, insuring the schooner against the perils of 
navigation, jettison, etc., which policy was then in force ; and the 
amount charged against this policy by the adjuster in making the 
general average was $293.39, which the respondent, after due notice 
and demand, refused to pay. 

The proof also shows, without contradiction, that it is usual and 
customary for vessels engaged in carrying pig iron on these lakes to 
stow a portion of the cargo on deck, for the reason, as stated by the 
witnesses, that it “makes the vessel work easier in the sea, and 
without straining ;” the proof tending to show that when the entire 
cargo consists of iron, about 15 per cent is loaded on deck. The 
proof also shows, and without contradiction, that the iron in question 
was properly stowed upon the deck, being piled in tiers next the 
bulwarks. 

The respondent denies its liability. 

First. Because the peril which made the jettison necessary was 0c- 
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casioned by the choking of the scuppers by snow and ice which gath- 
ered on and among the iron by reason of its improper stowage. 

Second. Because the insurer of the hull is not liable to general av- 
erage for a jettison of the deck load. 

Third. Because the policy provides that in case of loss the adjust- 
ment shall be made according to the usage and rules of the ports of 
New York, and by an experienced adjuster to be selected by the un- 
derwriter ; and it is admitted in this case that by the usage of un- 
derwriters of the port of New York the loss of a deck load would not 
be adjusted as a general average loss. 

As to the first of these points, it is sufficient to say that the libel- 
ant’s proof shows that the cargo put on deck was properly stowed on 
deck, and the respondent has offered no proof to show that it could 
have been stowed in any better or safer manner there. The validity 
of this objection, it seems to me, must depend on whether the iron 
was rightfully stowed on deck at all. If it was rightfully there, the 
proof seems to show that it was properly placed. That is, it is not 
shown to have been in a wrong or improper place on deck. The 
proof does not show that it was alone the clogging of the scuppers 
by snow and ice among the iron that weighted the vessel down, so 
that she would not rise to the sea and was in danger of foundering, 
but her whole rigging and hull were loaded and loading with ice and 
snow as well as her deck. It is likely that the closing of the scup- 
pers increased the accumulation of ice ; but I conclude from the 
proof that if the scuppers had been free, there would have been a 
large quantity of ice on the vessel, and a necessity for throwing off 
the deck load to save her from foundering. Indeed, from the proof, 
I think it probable that it was fortunate for all on board of this ves- 
sel, and all interested in her hull and cargo, that she had enough of 
her cargo on deck where it could be promptly jettisoned, and that, 
had the whole cargo been below deck, the vessel would probably 
have foundered before enough of the cargo could have been got over- 
board to relieve her. 

As to the second point, that the insurer of the hull is not liable to 
general average for a jettison of deck load, the question has been so 
ably and thoroughly examined and discussed in the light of the au- 
thorities in the report of the commissioners, that I do not deem it 
necessary to do more than state that I fully concur in his conclu- 
sions. Itis true there would seem at the first glance to be some 
conflict of authority upon this point, but after a careful examination 
of the cases cited by the commissioner and by the proctors in their 
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briefs, I think the rule fairly deducible from the modern cases is, 
that the underwriter upon the hull is liable to contribute to general 
average for jettison of the deck load, when the custom or usage of 
the trade in which the vessel is employed, is to carry part of her cargo 
on deck. 

In 1st Parsons on Shipping and Admiralty, 354, it is said: “'The 
rule that the jettison of goods carried on deck gives no claim for con- 
tribution is founded upon the reason that they ought not to be there. 
Whenever it is proper to carry the goods on deck, it might seem to 
be proper that the voluntary sacrifice of them should be contributed 
for. The propriety of so carrying them should be determined in 
any case, we think, by custom.” On page 356 of the same work, 
the author further says: “ We apprehend the rule should be, that 
wherever, from the peculiar nature of the goode, or of the voyage, 
or in fact for any reason, a custom exists to carry goods on deck, and 
this custom is well established and known, it would bind all the par- 
ties interested.” 

The insurance in this case was for the season, the policy running 
as a marine risk from the first of April to November 30; and the 
schooner was to be employed in the freight and passenger business 
in the waters, bays, harbors, rivers, canals and other tributaries of 
Lakes Superior, Michigan, St. Clair, Erie and Ontario. It is a nec- 
essary implied part of this contract of insurance, that in the conduct 
of her business she would conform to the usages of the trade in 
which she was engaged. In Pelley vs. Royal Exchange Ass. Co., 1st 
Burr., 341, Lord Mansfield said: “The insurer, in estimating the 
price at which he is willing to indemnify the trader against all risks, 
must have under his consideration the nature of the voyage to be 
performed, and the usual course and manner of doingit. Everything 
done in the usual course must have been foreseen and in contempla- 
tion at the time he engaged. He took the risk upon the supposition 
that what was usual or necessary would be done. * * And in gen- 
eral what is usually done by such a ship with such a cargo in such a 
voyage, is understood to be referred to by every policy, and to make 
a part of it as much as if it was expressed.” It being clear that it 
was an established usage on these waters to carry part of a cargo like 
this upon deck, and that it was deemed not only convenient but pru- 
dent to do so, the court must assume that this underwriter intended 
or contemplated that part of a cargo like this would be stowed on 
deck, and assumed all the dangers and advantages of such stowage. 

It is urged by the learned proctors for the respondent, that the 
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usage must not only extend to the carrying of cargo on deck, but 
also a custom of the underwriters to contribute by general average 
for a cargo so carried must be established. But I do not think the 
custom of the underwriters to pay can be considered as in any re- 
spect controlling or modifying the rule as laid down. The under- 
writer must adjust himself to the custom of the trade which he in- 
sures, and the mere fact that the underwriter refuses to pay, can 
have no bearing upon the question of his obligation and liability. 
He insures the vessel to engage in the trade in which she is to be 
employed, according to the usual methods in which that trade is con- 
ducted, and must be presumed to have understood and contemplated 
the ordinary usages of loading and stowing cargo. 

As to the third point, that the respondent is not liable because the 
policy provides that it is “subject to the usages and regulations of 
the ports of New York on all matters of adjustment and settlement 
of losses not herein otherwise clearly specified and provided for, to 
be stated by a competent adjuster of marine losses designated by the 
insurers.” By a stipulation filed in the case it is admitted, “that 
according to the usage of the port of New York, the loss of a deck 
load would not be adjusted as a general average loss.” This clause 
I construe only to refer to the manner of making the adjustment 
where a liability exists or is admitted, and does not control the ques- 
tion of the extent of the liability of the underwriter upon his con- 
tract. This clause does not inject into this contract the usage of the 
rort of New York as to the liability of the insurer to contribute for 
vettison of deck load, for that must be settled by the usage of the 
trade in which the ship was insured to be employed, but the office of 
this clause is to make the rules for distributing the loss among those 
liable to a general average contribution, such as are used in the 
“ports of New York,” which I think includes not alone the port of 
New York City, but all the ports of the State of New York, including 
Buffalo, Oswego, as well as New York city. The extent of the un- 
derwriter’s liability on this policy is a question of law under the 
facts, and is not to be settled by the rules of adjustment in any par- 
ticular locality. So, too, as to the suggestion that the underwriter had 
the right to name the adjuster, to make this general average adjust- 
ment. The proof shows that respondent had ample notice of the 
loss, and if they had claimed the right to appoint or select an ad- 
juster, we must presume it would have been conceded to them under 
the terms of their policy. But the underwriter in this case having 
refused to appoint an adjuster, the assured certainly could not lose 
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the benefit of his right to an adjustment, by this mere refusal of the 
underwriter to name an adjuster. 

I conclude then from the authorities which I have examined, and 
the facts in this case, that there can be no doubt of the liability of 
this respondent to contribute upon this general average account. 
The jettison was made for the interest of all concerned. There can 
be no doubt under the proof that by this jettison, the hull upon 
which this policy rested, and the remainder of the cargo, as well 
as the lives of the crew were saved, and I can see no reason 
why those who are interested in the hull as underwriters should not 
contribute their pro ra/a toward paying for a proper sacrifice for the 
common good. 

There is a further view of the case, which, it seems to me, may 
help us by illustration in arriving at a correct conclusion. The pol- 
icy provides that the underwriter “shall not be liable in cases of loss 
or damage by reason of the incompetency of the master, or insuffi- 
ciency of the crew, or want of due care and skill in navigating the 
vessel, and in loading, stowing and securing the cargo of the vessel.” 
It being an established or conceded fact that stowage of a portion of 
a cargo of this kind on deck is necessary or prudent for the purpose 
of securing the easy and safe management of the vessel, suppose 
the entire cargo had been stowed below deck, and a total loss had 
occurred in the storm where this jettison was made ; could not this 
respondent have successfully resisted payment upon its policy, on 
the ground that due skill and ordinary care had not been used in 
the stowing of the cargo, and that as a measure of safety, a portion 
of this cargo should have been stowed upon the deck, both for the 
reason that it balanced or trimmed the vessel so as to make her sail 
better and ride the seas easier, and the further fact that a jettison, 
if necessary, could be more promptly made. It seems to me at 
least, that if this cargo had all been stowed below decks, and the 
vessel had been lost, it is more than probable that the payment of 
the policy would have been resisted, and perhaps successfully, upon 
the ground of improper stowage. 

The report of the commissioner will be confirmed and a decree for 
the libelant. 





Lamar Ins. Co. vs. Gulick. 


SUPREME COURT ‘!OF ILLINOIS. 


LAMAR INS. CoO. 
Us, 


E. GULICK.* 


A stockholder in an insolvent insurance company is not liable to an action on 
an assessment made on his stock notes by the court in a proceeding by the 
creditors against the company in which a receiver is appointed, on the pe- 
tition of the receiver and creditors,jwhere he is not made a party to either 
proceeding. Such an assessment is”not binding on him. kad 


Writ of Error to the”Appellate Court for the First District ;— 
heard in that court on appeal from the Superior Court of Cook 
County ; the Hon. Josrru E. Gary, Judge, presiding, 


Messrs. Sauretpt’& Westover, for Plaintiff in Error. 

1. The bill filed in the Chancery Court by Edwin R. Burnham and 
other judgment creditors of the corporation, in behalf of the com- 
plainants therein and all other creditors of the corporation, against 
the corporation and its officers, to discover the assets of the corpora- 
tion, and apply them in payment of its debts, was a proper proceed- 
ing, recognized and approved by Courts of Chancery, irrespective of 
statutory regulations. 2 Barbour’s Ch. Pr., 154: Edmeston vs. Lyde, 
1 Paige, 636 ; Brinkerhoff vs. Brown, 6 Johns. Cb., 151 ; Adler vs. 
Milwaukee Brick Co., 13 Wis., 70 ; Ward vs. Griswoldville M’f’g Co., 
16 Conn., 593 ; Pennell vs. Lamar Ins. Co., 73 IIL, 303. 

2. The appointment of a receiver of the effects of the corporation 
defendant in said cause, was the proper course, as adopted and 


* Filed at Ottawa January 18, 1882.—Rehearing denied March Term, 1882. From advanced 
sheets of 102 Ill. R. | 
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followed by all courts of equity. Adler vs. Milwaukee Brick Co., 13 
Wis., 70. 

3. There being no other assets, and the debts of the corporation 
rendering it necessary, the receiver can enforce the liability of the 
stockholders to the corporation upon their stock subscriptions, in 
some proper proceeding, to an amount at least, to be ascertained in 
equity, sufficient to discharge the bona fide debts of the corporation. 
Charter of the company, secs. 12 and 16; Ward vs. Griswoldville 
Mfg Co., 16 Conn., 593 ; Sanger vs. Upton, 91 U. S., 56; Adler vs. 
Milwaukee Brick Co., supra, and cases cited in argument. 

4. Though ordinarily, in a proceeding to assess the unpaid stock 
of an insolvent corporation for the payment of the company’s debts, 
all the stockholders being directly interested persons, should per- 
haps be made parties to the proceeding ; nevertheless, when the 
parties are very numerous, or it is otherwise impracticable to bring 
them into court, the ends of justice shall not be defeated by reason 
thereof, but the cause shall proceed in such manner as the court shall 
consider will protect the rights of all interested. City of London vs. 
Richmond, 2 Vern., 421; Menx vs. Maltby, 1 Swanst., 280; Van 
Vechlin vs. Terry, 2 Johns. Ch., 197 ; Shaw vs. Norfolk Co., R. R., 5 
Gray, 170; Pettibone vs. McGraw, 6 Mich., 441 ; Mandeville vs. 
Riggs, 2 Peters, 484 ; Sawyer vs. Upton, 91 U. S., 56. 


W. B. Cunnincuam, for Defendant in Error. 

There is but,one defendant, and he has not been legally brought 
into court. Again, this action at law is based upon the decree of the 
Superior Court of Cook County, in a proceeding to which this defend- 
ant was no party, and he can not be affected by it. The publication 
of the order in chancery was a clear attempt to get jurisdiction with- 
out legal service, and without making them parties. When money 
to a large amount is to be taken from citizens, they must be in court 
according to law. Chandler vs. Brown, 77 Ill, 336 ; Morgan vs. 
New York and Albany R. R. Co , 10 Paige, 290. 

An account should have been taken of the assets and of the debts, 
and the amount of unpaid capital due from each shareholder, in * 
order that they might be made equally liable. This can only be done 
by bill in equity, filed in behalf of all the creditors of the corpora- 
tion, making the delinquent stockholders parties. Mann vs. Pentz, 
3 Conn., 415 ; Chase vs. Grant, and Dummer vs. Wood, in same 
ease cited ; Stuyvesant vs. Hall, 1 Barb. Ch. Pr., 157. 
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Scorr, J. 

This case comes to this court on, a writ of error to the Appellate 
Court for the First District, a majority of the judges of that court 
having certified the case in their opinion involves questions of law of 
such importance, on account of collateral interests, it should be 
passed upon by the Supreme Court. 

It is an action of assumpsit on a stock note or bond, given by de- 
fendant to the Lamar Insurance Company, for ten shares of stock in 
that company. The suit is brought in the name of the insurance 
company, for the use of the receiver. In the declaration the note or 
bond is set out in hec verba, and it is then averred, by way of recitals, 
that various installments, amounting to twenty per cent of the note, 
had been paid ; that the corporation became insolvent and in 1872 
a receiver was appointed to take charge of its effects, by the Superior 
Court, on a bill filed by creditors to discover assets ; that in 1878 the 
receiver had exhausted all assets in paying debts, except stock sub- 
scriptions, and still $100,000 of debts remained unpaid, and that the 
receiver and complainants in the creditors’ suit presented to the court 
in which that suit was instituted, a petition for an assessment upon 
the unpaid stock subscriptions, for the purpose of paying the existing 
indebtedness of the company. It is then further averred such pro- 
ceedings were had on such petition, the court determined the proper 
sum to be assessed was $40 per share of such stock, and the receiver 
was authorized and directed, either in his own name or in the name 
of the insurance company, to prosecute each stockholder in some 
appropriate action, for the recovery of the sum so assessed on each 
share of stock, if the same should not be paid on demand. To the 
declaration defendant pleaded the general issue, and on the trial the 
court to whom the cause had been submitted for trial, without the 
intervention of a jury, found the issues for defendant. That finding 
was warranted by the law and the evidence. 

It is admitted defendant was not in person made a defendant in 
the chancery case instituted by creditors to discover assets, and 
wherein a receiver was appointed to take charge of the affairs of the 
corporation, nor to the petition to the court praying for an assess- 
ment on the unpaid shares of stock to pay debts still owing by the 
corporation, except as set forth in the decree. It appears the court 
in which the petition for an assessment was pending, by an order, 
fixed a day when the cause would be heard, and directed the receiver 
to give notice to all stockholders in the company, by a publication of 
a copy of such order in some newspaper of general circulation, once 
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a week for four successive weeks, and also directed that a copy 
thereof be sent by mail, directed to each stockholder at his place of 
business or residence. That publication, it appears, was made, and 
a copy mailed to each stockholder. Whether any notice was in fact 
sent to defendant, does not appear. It is certain he was not a party 
either to the original suit by the creditors, wherein the receiver was 
appointed, or to the proceeding to procure an assessment to be made 
upon the unpaid shares of stock to pay debts. Not having been 
made a party to either proceeding, defendant is not bound or con- 
cluded thereby. He is not affected by either decree. Excluding 
the order of the court making an assessment on the shares of stock 
as evidence against defendant, as must be done, no evidence remains 
of any assessment on shares of stock that is obligatory on defendant, 
or that he is bound to observe. A case exactly in point in principle 
is Chandler vs. Brown, 77 Ill, 333, and as it is conclusive of this view 
of the law, it will not be necessary to discuss it as a new question in 
this court. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 

Suetpon and Waker, JJ., dissenting. 





1882.] Aurora F. & M. Ins. Co. vs. Hopkins Mfg. Co. 


SUPREME COURT OF MICHIGAN. 


Error to Manistee. 


AURORA FIRE & MARINE INS. CO. 
Us. 


HOPKINS MANUFACTURING CO.* 


Plaintiffs had a mortgage upon real estate to secure the payment of a certain 
bond, which, among other conditions, provided that the buildings should be 
kept insured. The mortgagor having failed to so insure, the mortgagees in- 
sured their interest, the policy issued being, in form, to the owner, but pay- 
able to mortgagees, as their interest should appear. The consideration 
passed directly from the mortgagees to the insurance company. The policy 
was delivered to the mortgagees, and covered no more than their interest. 

Held, distinguishing Hartford Fire Ins. Co. vs. Davenport, 37 Mich., 609, and 
Pipp vs. Reynolds, 20 Mich., 88, that an action thereon was properly 
brought in the name of the mortgagees. Evidence held not to show a for- 
feiture of the policy by leaving the property vacant and unoccupied for 30 
days, or from levies being made thereon. 

Whether the foreclosure of a mortgage upon property existing at the time an 
insurance is effected thereon is a sale or transfer of the property by the 
owner, within the provisions of a condition in such policy making the in- 
surance void in case of such sale or transfer without the consent of the com- 
pany, quere. It isnot such transfer so long as the right to redeem under the 
statute continues. 


Evidence of a defense not pleaded held properly rejected. 


Wurire & McManon, for Plaintiffs in Error. 
Buius & Curcneon, for Defendants in Error. 


CampPsELL, J. 
Plaintiffs recovered judgment below on a policy of insurance is- 
sued in the name of William Stevens but payable to plaintiffs as 
their interest should appear. The chief defense was based on an ob- 
* Opinion filed April 12, 1882. From N, W. Reporter. 
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jection to the right of plaintiffs to sue in their own name. Some 
questions of evidence were raised, all but one of which relate to this 
point. Exceptions were also regularly taken to the refusal of the 
court to give certain charges. The exceptions to the charge actually 
given instead of pointing out the rulings complained of was one gen- 
eral exception to the whole charge. As the charge covered several 
distinct matters this exception must be disregarded. The declara- 
tion set out the contract substantially as actually made with plaint- 
iffs, showing, however, its form. No notice of special matter was put 
in under the general issue, and this lack of special defense has a 
bearing upon some matters. 

The testimony received under objection showed that plaintiffs, hav- 
ing a mortgage to the full amount of the insurance and the bond 
given with the mortgage containing a covenant to insure, they found 
it necessary in the absence and default of Stevens, the mortgagor, to 
obtain insurance themselves. They applied to the authorized agent 
of defendants to insure their interest and made an agreement to 
that effect, and paid the premium. The policy was put in the form 
previously mentioned by this agent, who informed them that it was 
the proper and only way in which such insurance could be effected. 
It is to be remarked that the insurance covered no property outside 
of the mortgage and did not exceed the amount of plaintiffs’ inter- 
est. The whole and not merely a part of the sum insured belongs to 
plaintifts, and the defendants by the terms of the policy promised to 
pay them. The consideration passed directly between these parties, 
and the policy was delivered to them for their benefit, and was not 
delivered to or for Stevens. This being so, we do not think the rule 
applies which was enforced in Hartford Fire Ins. Co. vs. Davenport, 
37 Mich., 609, where the plaintiff was not entitled to the whole pol- 
icy, and was not the party dealt with in his own right. Neither 
does the case come within Pipp vs. Reynolds, 20 Mich., 88, and cases 
subsequently recognizing it, because here the declaration and proof 
both show a distinct dealing with plaintiffs as the contracting parties, 
who paid the consideration. We think the suit was properly 
brought. 

The defense also claimed a forfeiture of the policy by reason of 
the property having been left vacant. The condition was in these 
words, relating to this defense, and to another to be presently men- 
tioned : “Ifthe assured * * * shall allow the building hereby 
insured to become vacant and unoccupied for any more than 30 days, 
without notice to and consent{of this company; or shall sell or trans- 
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fer the property herein insured, this policy shall be null and void. 
If the property herein insured shall be levied upon, or taken into 
possession or custody under any proceedings in law or equity, this 
policy shall thereupon cease.” We do not find any testimony of a 
continuous vacancy at any time of 30 days, and as such a ground of 
forfeiture must be distinctly made out we do not think there was 
anything on which the court below could be asked to charge differ- 
ently from what was charged. 

There was some proof of levies made before but not after the date 
of the policy, but there was nothing to show that these levies were 
made under any valid proceeding at law or in equity, and the policy 
could not be affected by any other. 

The foreclosure of plaintiffs’ mortgage under the statute, so long 
as the redemption remained open, could not be recorded as a sale or 
transfer by the owner of the fee, who took no step and was not by 
himself or tenants disturbed under or before the fire, and it may be 
doubted whether a foreclosure of an existing mortgage could have 
any such effect at all. 

The court below refused to permit defendants to show that Stevens 
had violated a condition of the deed under which the property was 
purchased, which prohibited the making of certain water improve- 
ments on pain of forfeiture. No such defense was pleaded, and we 
do not understand how such an issue could be tried in the case under 
any circumstances. 

No error appears, and the judgment must be affirmed and with 
costs. 

(The other justices concurred.) 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Milwaukee County. 


PHCENIX MUTUAL LIFE INS. CO. 


US. 
fa] 


WALRATH.* 


In‘an action for the conversion of personal property, the defendant, under a 
general denial, may put in evidence any facts which disprove either plaint- 
‘iff’s title or a conversion by himself. 

Thus, in this action for the conversion of moneys collected by defendant as 
plaintiff's agent, defendant was entitled, under a general denial, to show 
the contract of agency existing at the time of such collection and alleged 
conversion, for the purpose of showing his right to retain the money. 

Where competent evidence offered in defense was rejected on the ground, not 
that it failed to make out a complete defense, but that it was incompetent, 
this court, on appeal, construes the offer liberally. 

The Cireuit Court may, in its discretion, permit an amendment of the answer 
on the trial, setting up a defene not already set up; and where such an 
amendment has been refused, not in the exercise of discretion, but on the 
ground of a want of power in the court to allow it, that may be ground of 
reversal. 

Under subdivision 3, § 2656, Rev. St., where the plaintiff is a non-resident, the 
defendant may set up as a counter claim any cause of action he may have 
against such non-resident ; and where the action was in tort, for a conver- 
sion of moneys collected by defendant as plaintiff’s agent : 

Held, that it would not be an abuse of discretion, under the circumstances of 
the case, for the trial court to permit an amendment of the answer, setting 
up a counter claim for plaintifi’s breach of the contract of agency. 


Fincues, Lynpe & Mixer, for Respondent. 
Jenkins, Exvxiorr & Winkter, for Appellant. 


Taytor, J. 
This is an action brought by the respondent against the appellant 
to recover moneys alleged to have been collected by the appellant, 
—S Opinion filed October 18, 1881, Syllabus by State Reporter. ===—==~SOSOSC*~S~* 
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as the agent of the respondent, and which, it is also alleged, the 
appellant had unlawfully converted to his own use. The complaint 
charges that the moneys were collected and converted in 1880. The 
answer is a general denial. The pleadings were not verified by either 
party. On the trial the respondent, to sustain his complaint, offered 
in evidence a contract made between the respondent and appellant, 
bearing date November 15, 1865, and which contract, by its terms 
terminated in three years after the date thereof. This evidence 
was objected to by the appellant, but was received against such 
objection. Respondent also offered a bond given by the appellant, 
with sureties, bearing date November 7, 1865, conditioned for the 
faithful performance of the appellant’s duty as the agent of the re- 
spondent. This was also objected to by the appellant, but was ad- 
mitted against such objection. The only other evidence offered on 
the part of the respondent, was the evidence of the appellant that he 
had collected premiums for the respondent in 1880, and had not paid 
them over, giving the amounts collected and remaining in his hands; 
also, some evidence showing that appellant had used some of the 
premiums so collected for his own purposes, and that the respond- 
ent had demanded the payment of the moneys in his hands previous 
to the commencement of the action. The respondent also showed, 
by the testimony of the appellant, that the reason he refused to pay 
over the money was because of a claim he made against the com- 
pany, that, when the company removed him from the agency, he was 
entitled to receive from it what the agency was worth ; that before 
he was removed the company had denied his right to any compen- 
sation in case of his removal ; and that he had retained the money, 
under advice of counsel, in order to force a settlement between him- 
self and the company as to his claim for compensation upon a change 
of the agency. 

Upon the part of the appellant it was shown—although it appears 
from the record that upon the objection of the respondent the court 
held it inadmissible—that the contract of 1865 was not in force be- 
tween the parties after it expired by its terms. The appellant then, 
as tending to prove the contract which did exist between the parties 
after the expiration of the contract of 1865, offered in evidence a 
letter written by the vice-president of the company to the appellant 
in 1866. This letter was objected to, and ruled out by the court. It 
is possible that this ruling was correct, considering the character of 
the letter and when it was written. In rejecting this evidence, the 
learned circuit judge, in giving his reasons for rejecting it, stated his 


. 
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views as to what evidence could be given under the general denial 
by the appellant. The learned judge said: “The general denial puts 
in issue only the material facts charged: First, the receipt of the 
money, the question of the ownership of the money, and the conver- 
sion. The law says the receipt of the money of another, and a de- 
mand by him for that money, and a refusal to pay it over, is prima 
JFacie evidence of conversion. The defendant, in my judgment, in 
this action may show—First, either that he never received the com- 
missions or premiums ; or, secondly, that he had paid them all up. 
That is all he can show. He cannot show or set up, in my judgment, 
any outstanding damages on a contract, or any outstanding contract 
or arrangement by which money was paid in any other way, be- 
cause that is not germain to the present action of tort to recover the 
amount of money refused by him to pay over, admitted by him to 
be collected by him as premiums ; and that is all there is of this 
case, in my judgment.” 

Upon the defense the appellant offered to show that after the ex- 
piration of the contract of 1865, he made a new contract with the 
company, different from the contract of 1865, and also to show what 
such contract was. This was objected to by the counsel for the re- 
spondent and excluded by the judge, holding, as above stated by 
him, that under the general denial he could show nothing in bar of 
the plaintiff's claim, except the fact that he had paid the money to 
the company. We think this was clearly an erroneous view of the 
case. The respondent charges that the appellant, as its agent, had 
collected moneys due to it and had unlawfully converted them to his 
own use ; and to prove the agency and the conversion, the respond- 
ent offered in evidence a contract made in 1865, and the subsequent 
collection of money as agent of the respondent in 1880, long after 
the contract of 1865 had expired by its terms, and after it had in 
fact terminated, as the proof shows, and a refusal to pay over the 
money so collected and also evidence showing that the agent had 
used a portion of the moneys collected for his own purposes. 

As the evidence stood when the appellant offered to show what the 
existing contract of agency was between the company and the ap- 
pellant, there was no evidence in the case showing the nature or 
character of the contract between the parties. The contract of 1865 
was shown to have terminated long before the moneys sought to be 
recovered had been collected by the appellant. The case stood sim- 
ply on the fact that the appellant was agent at the time the money 
was collected ; that he had collected it as the agent of the company, 
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and refused to pay over on demand; and that some of the money 
had been converted to his use. It is probable, as stated by the 
learned circuit judge, that this evidence made a prima facie case for 
the plaintiff, and, unexplained, would have justified a verdict in its 
favor. It seems to us very clear that, in this state of the proofs, it 
was competent for the appellant to show what the character and nat- 
ure of his agency was, and what his rights were under his contract 
with the company. The respondent charges him with the unlawful 
conversion of its money. How can this court, or the Circuit Court, 
know that there has been an unlawful conversion of the money col- 
lected by the appellant for the respondent, under the terms of the 
contract between the parties, until the contract is brought before the 
court by the evidence? ‘The appellant having offered to show that 
there was a specific contract between the parties, fixing the rights 
of both parties, that contract would be the best evidence of the ap- 
pellant’s rights, when proved. Such contract would determine 
whether the refusal to pay over the money in his hands, at the time 
the same was demanded of him, was a conversion thereof, and 
whether by the terms of the contract of agency he had the right to 
use the money collected as his own. The plaintiff having failed to 
show what the contract between the parties was, it is clear the de- 
fendant was entitled to bring it before the court under the general 
denial. He alleges that the contract would show that there had been 
no conversion of the money on his part, and he had the right to have 
its terms before the court for its adjudication upon that question. 

It seems to be well settled that in an action for the wrongful con- 
version of personal property, under the general denial the defendant 
is entitled to give in evidence any facts which disprove the plaintiff's 
title to the property in controversy, and also any facts which dis- 
prove a conversion by the defendant. Timp. vs. Dockham, 32 Wis., 
146 ; Delaney vs. Cuming, 8 N. W. Rep., 897 ; Edgerly vs. Bush, 16 
Hun., 80 ; Robinson vs. Frost, 14 Barb., 536; Rost vs. Harris, 12 
Abb., 446 ; Stoddard vs. Onondaga Annual Conference, 12 Barb., 
573 ; Jones vs. Sheboygan R. Co., 42 Wis., 306-10. 

The Cireuit Court should have permitted the appellant to prove 
the contract between him and the respondent. Such contract was 
clearly material, and, if proved, it might have shown that there had 
been no conversion of the money collected by the defendant, which 
was the material question in the case. The fact that the plaintiff 
had made out a prima facie case of conversion, without showing the 
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particulars of the contract between the parties, was no reason for ex- 
cluding the proof of such contract. 

It is urged by the learned counsel for the respondent that, ad- 
mitting the ruling of the circuit judge was erroneous in rejecting the 
evidence of the existing contract, still the judgment should not be 
reversed for that cause, because the subsequent offer of proof which 
claimed to set out the contract, would not, if proved, have shown 
any defense. The evidence was not excluded by the court below 
for that reason, and because that question was not considered by the 
Circuit Court we are not inclined to hold the defendant to the strict- 
est rules of construction in order to determine that no defense was 
set out in his offer of proofs. The offer, construed liberally and 
proved substantially, would have been a defense, if not to the whole, 
to some part of the plaintiff's claim. After the defendant’s offers of 
evidence were excluded under the pleadings, upon affidavit of the 
counsel for the appellant that he verily believed the evidence of- 
fered would and should have been received under the general denial, 
and that he was surprised at the rulings of the learned circuit judge 
upon the trial, the appellant asked leave to amend his answer so as 
to state the facts upon which he relied in a separate answer as a de- 
fense, and at the same time asked leave to plead the same facts as 
a foundation for a counter claim against the respondent. The 
learned circuit judge refused to permit the matters to be pleaded as 
a defense or counter claim, on the ground, as he alleges, that he 
had no power to permit such amendment. Of the power of the Cir- 
cuit Court to permit an amendment on the trial setting up a de- 
fense to the action which was not already set up by his answer, there 
can be no doubt. This court has so held in a great many cases. 
See Brayton vs. Jones, 5 Wis., 117, and note of Chief Justice Dixon 
on the subject, Id., 627 and 628, where all the cases are cited. Car- 
michael vs. Argard, 9 N. W. Rep., 470. Whether in a given case, the 
Circuit Court ought to grant the application, in the exercise of its 
undoubted power, is generally a matter of discretion ; and when the 
application is decided, in the exercise of that discretion, this court 
will not set aside the order of the Circuit Court unless there is a 
gross abuse of such discretion, the violation of some well settled rule 
of law, or the court has proceeded upon a mistaken view of the law. 
See Beveridge vs. Welch, 7 Wis., 465, 475 ; Jones vs. Evans, 28 Wis., 
168-170. 

The court did not refuse to permit the defendant to amend his an- 
swer in this case, either as to the defensive matter offered to be 
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pleaded or as to the matter offered as a counter claim, in the exercise 
of the legal discretion with which he is invested, but upon the ground 
of an entire want of power to grant the amendment. The circuit 
judge proceeded in his determination of the application for an 
amendment upon a mistaken view of the law, and denied the same on 
the ground of want of power to grant such an application at that 
stage of the trial, and not upon any exercise of his judicial discretion. 
The circuit judge having declined to act upon his discretion in re- 
fusing the amendment asked, we are not called upon to review an or- 
der which is within the discretion of the circuit judge, but to deter- 
mine whether the application might have been properly granted in 
the exercise of such discretion. As to the offer to plead the matters 
stated as a defense, we think there was no necessity for so doing in 
order to protect the rights of the defendant. As we have stated 
above, all the matters offered in this defensive plea were admissible 
under the general denial. They all relate to the contract between 
the parties fixing and defining the terms of the agency, and were 
clearly competent evidence as tending to disprove the wrongful con- 
version of the money as alleged in the complaint, and the ruling of 
the court upon this amendment did not, therefore, prejudice the de- 
fendant. The error was in excluding the evidence under the gen- 
eral denial. ‘ 

Should the defendant have been permitted to plead these matters 
as a counter claim, so as to enable him to recover his alleged dam- 
ages for the breach of the alleged contract by the company? This 
matter, we think, was also a matter of discretion on the part of the 
court. The legislature by the enactment of subdivision 3, § 2,656, 
Rev. St., 1878, has conferred upon the defendant, in an action where 
a non-resident is plaintiff, the right to set up, by way of counter- 
claim, any cause of action he may have against such non-resident, 
without regard to the nature of the plaintiff's cause of action. The 
object of this legislation is to compel non-residents, who bring ac- 
tions in the courts of this State against its citizens, to submit to the 
adjudication of the same courts any claims which they have against 
such non-residents. In many cases the policy is just in its operation. 
The case at bar is, we think, one in which it would be eminently just 
that such counter claim should be litigated in this action. The non- 
resident company, having no property in this State, brings an action 
against one of its citizens, charging a tort. Ordinarily, a claim for 
damages for breach of contract, or for money due on contract, 
would neither be the subject of a defense or a counter claim to such 
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action ; and although the defendant might hold the plaintiffs notes 
for a larger amount than was claimed by the plaintiff, it would be no 
defense, nor could he in any way avail himself of that fact to defeat 
the plaintiff's claim. He must submit to a judgment against him for 
the technical tort, if he has been guilty of one, and go to another 
State to seek his remedy upon his contract or notes. 

In this case the defendant claims that he has a contract with the 
plaintiff, under which he received the very money claimed by the 
plaintiff in this action, which the plaintiff has violated, and that by 
reason of such violation he has suffered damage to an amount equal 
to the amourit of all the money in his hands belonging to the plain-t 
iff, and which he has failed to pay over. We see no injustice in al- 
lowing the court to determine in an action all the adverse claims of 
the parties growing out of the contract. If it were certain that the 
alleged contract between the parties, if proven, would be a full de- 
fense to the plaintiffs action, no great injury would accrue to the de- 
fendant by refusing to allow him to set up his counter claim ; but it 
is evident that the defendant may have a good cause of action upon 
his alleged contract with the plaintiff, and still such contract fail to be 
a defense to the plaintiff's action. He may fail to prove that under 
his contract he is entitled to retain the moneys collected to satisfy 
any and all damages he has sustained by the breach thereof by the 
plaintiff, and still be able to establish that part of it which alleges 
that in case he was removed from the agency the company were 
bound to pay him what the agency was worth, which he alleges is a 
sum equal to it, if not exceeding the utmost claim of the plaintiff 
against him. In view of the fact that the plaintiffs claim is large, 
and that the refusal to permit the defendant to set up his counter 
claim would compel him to seek his remedy for the breach of his con- 
tract in another State and jurisdiction, at great expense, it would 
seem but just that the defendant, availing himself of his right under 
the statute above cited, should be allowed to have his damages, if he 
be entitled to any, set off against it in satisfaction in whole or in part 
thereof. 

Under the circumstances, as disclosed by the record in this case, 
we are clear that it would not be an abuse of discretion on the part 
of the Circuit Court to permit the defendant, upon such terms as to 
costs as would seem just, to amend his answer by setting up his 
counter claim. Gregory vs. Hart, 7 Wis., 332 ; Vilas vs. Mason, 25 
Wis., 310. We have not thought it necessary to consider at length 
the criticisms made by the learned counsel for the respondent upon 
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the sufficiency of the answer as a counter claim. The objections are 
mainly directed to matters of form rather than substance. There 
may be some things in the proposed counter claim which are some- 
what indefinite and uncertain, but we think that it sets out facts suffi- 
cient to constitute a cause of action. Any other defects in the plead- 
ing may be corrected by a proper motion after it is allowed. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 


COURT OF APPEALS OF NEW YORK.’ 


LOUISA ROBERTSON, Respondent, \ 


US. ( 


METROPOLITAN LIFE INS. CO., Appellani.* 


The policy on the life of the husband for the benefit of his wife, by its terms, 
was forfeited if the premium remained unpaid for thirty days after it was 
due. The secretary under a mistake of fact informed an agent of the wife, 
who was sent to make inquiry, that the policy had been attended to by the 
husband. Afterwards finding this was not true, the premium was tendered 
in her behalf and refused. 


Held, that the policy was already forfeited when the inquiry was made, and the 
mistake of the secretary made in ignorance of the fact was no waiver of 
the forfeiture. 

Held, that if the policy was renewed subsequent to the New York act of 1876, 
requiring notice to the insured, a failure by the company to give such no- 
tice will estop it from setting up a forfeiture. 

Judgment reversed. 


Tuomas G. Rircn, for Appellant. 
W. W. Goopricu, for Respondent. 


Fart, J. 
In 1868, the defendant issued to the plaintiff a policy on the life 
of her husband, in the amount of $5,000, for an annual premium to 


Decision rendered April 11, 1882. 
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be paid by her of $191.50. The portion of the premium to be paid in 
cash became due and payable on the 10th day of July, and the 10th 
day of January in each year, and the policy contained a provision 
that any payment could be made within thirty days after the same 
became due and payable by the terms of the policy. The policy also 
provided that in case any premium should not be paid at or before 
the time required by the policy, it, the policy, should cease and de- 
termine, and that all previous payments of premiums should be for- 
feited to the company. There was also a provision in the policy that 
if, after the company had received three or more annual premiums, 
the assured should fail to make payment of any further premium 
when due, then upon a surrender of the policy within thirty days 
after such unpaid premium became due, the company would in ex- 
change therefor issue a paid up policy for at least the full amount of 
even dollars of premiums received by the company on the policy. 
The plaintiff did not pay or cause to be paid the portion of the an- 
nual premium which fell due on the 10th day of January, 1877, on 
that day or within thirty days thereafter ; and on account of such 
non-payment the defendant claims that the policy ceased and de- 
termined. The plaintiff, however, claims that the policy remained 
valid notwithstanding such non-payment on account of facts now to 
be stated. On the 10th day of February, which was the thirty-first 
day after the premium became due, an agent of the plaintiff went to 
the office of the company, and stated to its secretary that he had 
come there to attend to Mr. Robertson’s premium, and that he would 
like to know what the condition of it was. The secretary looked at 
the books and replied that Mr. Robertson had attended to that him- 
self, the agent understanding the secretary to mean by his reply, that 
Mr. Robertson had paid the premium. Upon the return of her agent 
with the information thus obtained by him from the secretary she 
learned from her husband that the premium had not been paid. 
Three or four days thereafter she went to the office of the company, 
and there tendered the amount of the premium then past due, and 
the company refused to receive payment. 

Upon the trial, the secretary of the company testified that he had 
no recollection of stating to the plaintiff's agent that the policy had 
been attended to. There is no allegation in the complaint and the 
case does not disclose that there was any claim at the trial that the 
premium had actually been paid or in any manner attended to or ar- 
ranged prior to the 10th day of February, 1877. The General Term 
affirmed the judgment entered in favor of the plaintiff upon the 
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ground that the forfeiture of the policy was waived by what took 
place between the plaintifi’s agent and the defendant’s secretary on 
the 10th day of February, and unless the judgment can be sustained 
on that ground there is certainly none upon which it can rest. 

By the very terms of the policy, the policy ceased and determined 
by the non-payment of the premium within the time stipulated in the 
policy. It could then be revived or continued in life, only in one of 
three ways; by a new agreement, by the operation of an estoppel 
or of a waiver. Here no new agreement was proved and none was 
alleged in the complaint. There was no estoppel as the plaintiff was 
in no way harmed or prejudiced by the mistaken or untrue statement 
made to her agent on the 10th day of February. Her policy had 
then lapsed, amd it was too late for her to do anything to restore or 
continue it. There was no waiver of the forfeiture of the policy be- 
cause what was said by the secretary on that day was plainly said 
under a mistake of fact. He was led to believe from something he 
saw upon the books of the company that the premium had been paid 
when in fact it had not been. Ordinarily, a party should not be held 
to have waived a forfeiture, in the absence of facts constituting an 
estoppel, unless he intended to waive it, nor can he be held to have 
waived it unless he knew of the facts constituting the forfeiture. 
Bennecke vs. Connecticut Mut. Life Ins. Co., 25 Alb., L. J., 274. 
Decided in March, 1882, U. S. Sup. Ct. Here, if on the 10th day cf 
February the secretary, knowing that the premium had not been 
paid, and thus that there was cause of forfeiture, had given further 
time of payment or had expressly waived the forfeiture or recognized 
the continued validity of the policy the company might have been 
held to have waived the forfeiture, so that the subsequent tender of 
payment would have been sufficient to continue the policy in life ; 
but it would be carrying the doctrine of waiver farther than is sanc- 
tioned by either principle or authority to hold that the defendant 
waived the forfeiture without knowing the facts causing it, and with- 
out intending to waive it. It is laid down in 2 Platt on Leases, 469, 
where the learned author cites many authorities that “in no case can 
a waiver take place unless the lessor be cognizant at the time of the 
fact of forfeiture.” In Litus vs. The Glens Falls Ins. Co., 81 N. Y., 
419, itis said : “It may be asserted broadly that if in any negotia- 
tions or transactions with the insured after knowledge of the forfeit- 
ure it (the company) recognizes the continued validity of the policy, 
or does acts based thereon or requires the insured by virtue thereof 
to do some act or incur some trouble or expense, the forfeiture is as 
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a matter of law waived.” It is seen that knowledge of the forfeiture 
is made necessary before there can be a waiver. To the same effect 
is the People vs. Connor, 46 Barb., 333. 

Here, there was no dispute about the facts, and nothing from which 
the jury could rightfully infer a waiver. 

The plaintiff was not deprived by anything said or done on the 
10th day of February of her right to claim a paid up policy. That 
she could have done at any time within thirty days after she was in 
default for non-payment of the premium. 

There was no allegation in the complaint nor claim at the trial, or, 
so far as appears, at any other time prior to the argument in this 
court that the defendant was deprived of the right to insist upon the 
forfeiture because it had failed to give the notice required by the act 
Chapter 341, of the Laws of 1876, and for that reason alone the 
claim, if otherwise valid, should not be upheld here. If, upon the 
new trial it should appear that the notice was not given, it will then 
have to be determined whether this policy was renewed subsequent 
to the act of 1876, so as.to render a notice necessary. We are, there- 
fore, of opinion that the judgment should be reversed and a new trial 
granted, costs to abide event. 


Rapatto, Mier & F incu, JJ., concur. Danrorta & Tracy, JJ. 
dissent. AnpreEws, Ch. J., absent. 





1882.) Commercial Union Assur. Co. vs. Scammon. 


SUPREME COURT OF ILLINOIS. 


COMMERCIAL UNION ASSURANCE CO. 
Us. 


J. YOUNG SCAMMON.* 


It has been the policy of the Legislature of this State for many years to invest 
corporations with the power to loan money and to take mortgage on real 
estate as security therefor. Nor are foreign corporations of like character 
prohibited by any existing legislation from exercising like powers within 
this State. 

So, where a loan was made in this State by the United States Mortgage Com- 
pany, a corporation created under the laws of the State of New York, and 
a mortgage upon real estate was executed to the mortgage company to se- 
cure the loan, it was held, the transaction was a valid one, and by a sale 
and conveyance under a power in the mortgage, the title to the mortgaged 
premises passed to the purchaser. 


A policy of insurance upon a building provided: ‘‘If the property be sold or 
’ transferred, or any change take place in title or possession, whether by le- 
gal process or judicial decree, or voluntary transfer, or conveyance,” ‘‘ with- 
out the consent of the company indorsed hereon,” ‘this policy shall be 
void.” At the time the policy was issued there was existing a mortgage 
upon the premises, which had been executed by the assured to a foreign 
corporation to secure a loan of money. Subsequent to the date of the pol- 
icy, the premises were sold under a power in the mortgage, and a convey- 


ance executed to the purchaser. Afterwards that purchaser conveyed to 
another. 


Held, as the mortgage was a valid one, the conveyances mentioned operated as 
a change of title to the property sured, within the meaning of the policy, 
and the policy was thereby forfeited. 


Appeal from the Appellate Court for the First District—heard in 
that court on appeal from the Circuit Court of Cook County ; the 
Hon. Thomas A. Moran, Judge, presiding. 


This was an action upon a policy of insurance, to recover for a loss 


* Filed at Ottawa November 10, 1881.—Rehearing denied March Term, 1882. From advance 
sheets of 102 Ill. R. 
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upon a building in the city of Chicago. The policy, among other 
things, provided: “If the property be sold or transferred, or any 
change take place in title or possession, whether by legal process or 
judicial decree, or voluntary transfer, or conveyance,” “without the 
consent of the company indorsed hereon,” “this policy shall be void.” 

The defense interposed by the company was that, prior to the 
making of the policy, the assured had mortgaged the premises in- 
sured to the United States Mortgage Company, a corporation cre- 
ated under the laws of the State of New York, to secure a loan of 
money from that corporation—it being further shown, that after the 
policy was issued the mortgaged premises were sold under a power 
in the mortgage, and conveyed to James H. Rees, the purchaser. 
Subsequently, Rees conveyed to Samuel D. Babcock. The insurance 
company contends that these conveyances, which were made without 
its consent, operated to change the title to the property insured, in 
such way as to render the policy void. Scammon, the assured, in- 
sists the mortgage he had executed was void, and hence there was no 
change in the title to the premises, and that is the question in the 
case. 

The points and authorities upon the question are so fully present- 
ed in the case of Stevens vs. Pratt et al., 101 Tl, 206, that they are 
omitted here. 


Messrs. Miniter, Lewis & Bercen, and Messrs. Dexter, Herrick & 
Auten, for the Appellan’. 
Mr. Francis H. Kates, for the Appellee. 


Craia, Ch. J. 

This was an action brought by J. Young Scammon, against the 
Commercial Union Assurance Company, upon a policy of insurance 
issued January 2, 1874, for the sum of $5,000, for one year, on cer- 
tain premises in Chicago. 

The policy contains the following provision : “If the property be 
sold, or transferred, or any change takes place in the title or posses- 
sion, whether by legal process or judicial decree, or voluntary trans- 
fer, or conveyance, * * * this policy shall be void.” 

In May, 1872, Scammon applied to the United States Mortgage 
Company, » foreign corporation created by the laws of the State of 
New York, for a loan of money. On May the 30th, 1872, a bond and 
mortgage were executed, ready for delivery, and on the 9th day of 
July the mortgage compuny paid to Scammon the amount agreed to 
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be loaned, $200,000, received the bond and mortgage, and placed the 
mortgage upon record. In November, 1873, Scammon made default 
in the payment of interest, and the mortgage company elected to de- 
clare the whole debt due, as provided by the terms of the bond and 
mortgage, and advertised the property for sale on March 31, 1874. 
In pursuance of the notice the property was sold, and bid off by 
James H. Rees, for the sum of $100,000. On the 20th day of April, 
1874, Rees conveyed the property to Samuel D. Babcock. The prop- 
erty was destroyed by fire, July 14, 1874. 

On the trial of the cause in the Circuit Court, the following in- 
struction was asked by the defendant, and refused : 

“12. The jury are instructed, as a matter of law, that the mortgage 
executed by the plaintiff to the United States Mortgage Company, 
the deed executed by the mortgage company to James H. Rees, and 
the deed executed by James H. Rees to Samuel D. Babcock, which 
have been given in evidence, operated as a change of title to the prop- 
erty described in the policy, within the meaning of the provision of 
the policy upon that subject, and they should find a verdict for the 
defendant.” 

The decision of the court on this instruction is the only question 
which it will be necessary to consider, as the disposition of that.ques- 
tion will settle the whole controversy involved in the case. The Cir- 
cuit Court doubtless refused the instruction on the authority of The 
United States Mortgage Company vs. Gross, 93 Ill, 483. This court, 
in the recent case of Stevens vs. Pratt, opinion filed September 30, 
1881, (101 TL, 206,) had occasion to review the decision in the Gross 
case, and that opinion was overruled, in so far as it held a mortgage 
void which was executed to a foreign corporation after the adoption 
of the General Incorporation act of 1872. 

The decision in Stevens vs. Pratt, supra, is conclusive of the ques- 
tion involved in this case. It will not be necessary to repeat here 
the reasoning upon which that decision is based, but we content our- 
selves with a reference to that case for a full expression of the views 
of the court upon the question. In accordance with the decision in 
Stevens vs. Pratt, the court erred in refusing the instruction. 

The judgment of the Appellate Court will be reversed, and the 
cause remanded. 

Decree reversed. 


Mr. Justice Warker : I hold the mortgage company had no power 
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to take, hold or convey the title to this property, and therefore 
dissent. 


Mr. Justice Dickey : While the mortgage company may have been 
capable of taking and holding a lien upon real estate in this State, it 
was prevented by statute from taking title. Having no title, a deed 
made in its name to another conveyed no title. At law I think there 
was no change in the legal title, and hence the policy was not there- 
by avoided. 


SUPREME COURT OF IOWA. 


Appeal from Webster Circuit Court. 


HOWER 
US. 


STATE INS. CO.* 


Where a policy of insurance against fire was taken out on a stock of goods by 
the owner under a policy which provided that “ if, without written consent 
hereon, there is any prior or subsequent insurance, * * * this policy 
shall be void,” and the agent of the company gives his oral consent that 
additional insurance may be taken, and the goods are subsequently sold to 
plaintiff, to whom is also assigned the policy of insurance, with the consent 
of the insurance company, such assignment does not carry with it the oral 
consent of the insurance agent that the original owner might increase the 
risk, although made to plaintiff personally, he being at the time the agent 
of the insurer. 


Action upon a policy of insurance upon a stock of goods. The 
policy was issued to one Nicholas Hower, who wes at the time of its 
issuance the owner of the goods. Afterwards Nicholas sold the 
goods to the plaintiff, and with the consent of the company assigned 
to him the policy in suit. In the policy is a condition against other 
“SOpinion fled April, @82.=«20202U2@2U@#U2@#0U2@#U2#2202202@2.©602~CO”———C 
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insurance. The condition is in these words: “If, without written 
consent hereon, there is any prior or subsequent insurance, * * * 
this policy shall be void.” After the assignment of the policy by 
Nicholas to the plaintiff, the latter obtained in another company ad- 
ditional insurance in the sum of $300, and within a month thereafter 
the goods were burned. No consent of the defendant company to 
the subsequent insurance was indorsed upon the policy. The de- 
fendant for answer avers that the obtaining of the subsequent insur- 
ance was a violation of the policy. There was a trial to a jury, and 
verdict and judgment were rendered for the plaintiff. The defendant 
appeals. 


J. F. Duncomsg, fur Appellant. 
A. N. Borsrorp, for Appellee. 


Apams, J. 

The plaintiff contends that notwithstanding the fact that he obtained 
additional insurance, and without the written consent of the company 
indorsed upon the policy, it was not violated. He claims that the 
company’s agent gave him permission orally to have additional in- 
surance, and that that is sufficient. The policy was issued at Fort 
Dodge. The company’s agent at that place was one Beecher. The 
permission relied upon, if given, was given by Beecher. The com- 
pany insists that Beecher was merely authorized to receive and for- 
ward applications, and had no power to give such permission. 
Some evidence was introduced upon this point. We shall not con- 
sider it, because in the view which we take it is unnecessary. For 
the purposes of the opinion it may be conceded that Beecher had the 
power to give the permission. A question is raised as to the admis- 
sibility of the evidence introduced to prove that Beecher gave the 
permission. The decision must turn upon that question. Before 
proceeding to consider it we will state afew additional facts concern- 
ing which there is no controversy. The policy was issued in Feb- 
ruary, 1880. It was obtained by the plaintiff as the agent of the in- 
sured, the owner of the goods, Nicholas Hower. The plaintiff was 
at that time in charge of the goods asthe agent of Nicholas. In 
August of the same year the plaintiff purchased the goods of Nicho- 
las and took an assignment of the policy. The additional insurance 
was obtained in December of the same year. The oral permission 
relied upon, if given, was given before the sale of the goods and as- 
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signment of the policy to the plaintiff, and while he was acting merely 
as the agent of the insured. 

The evidence introduced, the admissibility of which is drawn in 
question, consisted of the testimony of the plaintiff in regard to what 
Beecher said as constituting the alleged permission. The plaintiff 
testified, against the defendant’s objection, that at the time the pol- 
icy was issued Beecher said to him, speaking of the insurance, “ You 
can increase it at any time.” He also testified, against the defend- 
ant’s objection, that subsequently, in June, he informed Beecher that 
he wanted $300 additional insurance, and Beecher said “Go and 
take it.” The defendant insists that this evidence is immaterial and 
ought not to have been admitted, and we have to say that we think 
the defendant’s position is well taken. If there was any permission 
given to the plaintiff to obtain additional insurance, it was given to 
him as the agent of the insured. The plaintiff could not obtain ad- 
ditional insurance for himself at that time because he had no insur- 
ance to Which other insurance could be added. Besides, he had no 
insurable interest in the goods upon which insurance could be ef- 
fected. 

The plaintiff doubtless supposed that if, as agent, he was permitted 
to obtain additional insurance for his principal before the assign- 
ment, he was, after the assignment, permitted to obtain additional in- 
surance for himself. But we cannot so hold. The objection, where 
there is any, to additional insurance arises by reason of what is 
called the moral hazard, and the moral hazard depends mainly upon 
the character of the insured. The defendant, we can conceive, 
might be willing that Nicholas Hower should have additional insur- 
ance, and not be willing that his assignee, the plaintiff, saould. The 
plaintiff contends, however, that the permission was actually given 
to him. His position is that when he took an assignment of the pol- 
icy he took the permission with it ; or, in other words, that the per- 
mission though oral, ran with the policy. No authority is cited in 
support of such position, and none, we think, can be found, nor are 
we able to discover any principle which would justify such a ruling. 

In our opinion the court erred in admitting the evidence, and the 
judgment must be reversed. 





1882.] Gauche & Peiser vs. Lond. & Laneashire Ins. Co. 361 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF LOUISIANA. 


C. TAYLOR GAUCHE anp A. PEISER, nner 


vs. 


LONDON AND LANCASHIRE INS. CO. 


The continued rejection of the proofs furnished and insistence upon more satis- 
factory proofs, even if unreasonable, is no waiver of proofs, but must be 
answered by showing a complete performance of the contract. 

A mere general statement of the loss never approaching detail, giving no par- 
ticular enumeration as to kind of stock, and no reference to value except by 
general reference to books and invoices, is not a detailed statement within 
the policy, in the absence of evidence of waiver or inability to give details. 

In the absence of such evidence the question of the sufliciency of the proofs is 
for the court and not for the jury. 


A stipulation that no action shall be brought until the amount of loss or dam- 
age shall have been submitted to arbitration and an award has been ob- 
tained, is valid and will be sustained. 


Messrs. Josepn P. Hornor, F'rancis W. Baker, Grorce H. Braveun, 
Cuartes T. Buck, Max Dryxetspren and Bensamin C. Exuiort, for the 
Prainteffs. 

Messrs. Joun A. Camppeit, Epwarp W. Hontineton, Francis T. 
Nicuonis, Cuartes Carrott and Cuartes E. Scumipt, for the Defend- 
ants, 


Briu1nes, J. 
This is an action upon a policy of insurance against loss by fire. 
The defendant pleaded special pleas or, as under our Code of Prac- 
tice they would be termed, dilatory exceptions, along with the plea 
to the merits. These pleas are to the effect that the conditions pre- 
cedent established by the policy have not been performed : 
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Ist. In that no proper preliminary proofs were furnished, and— 

2nd. That there had been no arbitration whereby the “ amount of 
loss” must be determined, and that until these conditions have been 
performed no right of action in the plaintiff exists. The court ruled 
that the plaintiffs having alleged performance by furnishing prelim- 
inary proofs were confined to evidence in support of that allegation, 
unless they elected to amend and plead a waiver of that obligation ; 
and the plaintiffs elected to stand upon the allegation that prelimin.- 
ary proofs were furnished. Under Rule 3rd of this court, these 
special or dilatory pleas were first tried, and when the evidence on 
the part of the plaintiffs was furnished defendant’s counsel asked 
the court to exclude the testimony from the consideration of the jury 
as being insufficient to show the delivery of preliminary proofs or 
any arbitration and award. The policy of insurance offered in evi- 
dence by the plaintiffs contains certain provisions which are de- 
clared therein to be conditions with reference to the preliminary 
proofs, and with reference to arbitration. These provisions are held 
to be conditions precedent by an unbroken line of authorities. Un- 
less they are against the policy of the law, or have been waived, they 
must be proved to have been performed as stipulated, for they are the 
law of the case established by the parties themselves. 

I. First as to the preliminary proofs. The stipulations on this 
subject are as follows : 

No. 8. “ All persons insured by this company sustaining any loss 
or damage by fire, shall immediately give notice to the company or 
their agents, and within 14 days after such loss or damage has oc- 
curred shall deliver in as particular an account of their loss or dam- 
age as the nature of the case will admit of, and make proof of the 
same by their declaration or affirmation, and by their books of ac- 
count, or such other proper evidence as the directors of this company 
or their agents may reasonably require ; and until such declaration 
or affirmation, account and evidence be produced, the amount of 
such loss, or any part thereof, shall not be payable or recoverable :” 
and— 

No. 10. “ Payment of any loss or damage, shall be made within 60 
days after satisfactory proof thereof shall have been made to the 
company in accordance with the conditions of this policy, and in 
every case of loss the company will reserve to itself the right of re- 
instatement in preference to the payment of claims if it shall judge 
the former course to be most expedient.” These provisions are cu- 
mulative, and are to be construed together. Their meaning is that 
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the assured’s right of action shall not be exercised until there has 
taken place both the delivery of satisfactory proofs and the passage 
of sixty days thereafter. The assured, therefore, can in no case 
maintain an action until 60 days after he has rendered preliminary 
proofs which either are to be deemed satisfactory because they are 
accepted by the insurers or are satisfactory whether accepted or re- 
jected by the insurers because they perform the promise contained 
in the contract. 

The fire and loss occurred on January Ist. 

Four papers, or sets of papers, were furnished to the defendants 
on behalf of the insured, as preliminary proofs, as follows : 

The 1st within a week after the fire. 

The 2d on January 24th. 

The 3d on February 11th, and 

The 4th on February 28th. 

In response to the first proffer an oral statement was made that it 
was unsatisfactory. 

To the second a reply was given in writing that the papers were 
insufficient, and they added : “ We notify you for your guidance that 
only such papers as comply in every respect with section No. 10, of 
the printed conditions of our policy can be accepted by us as proper 
proofs of said loss.” 

To the third set of papers a written reply was given returning 
them and repeating the substance of the second reply but more fully 
expressed, 

To the fourth the written reply was given as follows: “ We re- 
turn the inclosed papers purporting to be proofs of loss which are in- 
complete and unsatisfactory.” , 

It was proved that the insured were, during the time occupied by 
their successive offers of proofs, examined under oath at the instance 
of the defendants ; that the following paper was executed by the in- 
sured on the one part, and by those who represented the defendants 
and the other insurers on the other part : 


STATE OF LOUISIANA, 


Parisu or ORLEANS. 


Tuts AGREEMENT, made on the 13th day of January, 1881, between 
Messrs. Isidore Levy & Co of the first part, and the several insur- 
ance companies interested in their loss by fire January Ist, 1881, of 
the second part, mutually agree that the merchandise saved from the 
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front store No. 24 Magazine Street, have the present value of one 
thousand dollars. The condition of the stock being in such a condi- 
tion that it is impossible to determine the first cost of the same. 


Signed : Istpore Levy & Co., 
By Ismwore Levy. 


J. W. Covinerton, Committee for 
C. N. Wetcuans, Ins. Co., at interest. 


And that the damaged goods were subsequently taken by the in- 
sured. The examination of the insured was entirely consistent with 
the demand for proper preliminary proofs. See Columbian Ins. Co. 
vs. Lawrence, 2 Peters, p. 53. The court there say: “Did the ex- 
amination of the title, and the proceedings of the board respecting 
it, pre-suppose an examination of the preliminary proofs and an ac- 
quiescence in its sufficiency? We think not. The proof of interest 
and the certificate which was to precede payment if the claim should 
be admitted, are distinct parts of the case to be made out by the as- 
sured. Neither of those parts depends on the other. The one or 
the other may be first considered without violating propriety or con- 
venience. The consideration of the one does not imply a previous 
consideration and approval of the other. The language of the ninth 
rule does not imply that the proof it requires is first in order for 
consideration. After stating what shall be done by the assured, the 
rule requires the affidavit and certificate in question, and adds, that 
until such affidavit and certificate are produced, the loss claimed 
shall not be payable. The affidavit and certificate must precede the 
payment, but need not precede the consideration of the claim.” The 
agreement that the value of the damaged and saved goods should be 
fixed at $1,000, had no tendency—no direction—towards waiver. 
In fact it rendered a full enumeration of the lost articles all the 
more necessary as in case the defendants had elected to reinstate the 
plaintiffs would have been debtors to them in that sum. 

It was also urged by counsel for plaintiffs that so complete had 
been the proofs that the general objection of the defendants worked 
a waiver as being utterly groundless. I cannot assent to that rea- 
soning. If one party to a contract insists it has not been performed 
even if he be perverse and altogether unsupported by reasor. or law, 
the answer to his demand for performance could never be that by 
unreasonable exaction he had waived any right, but he could be an- 
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swered only by showing complete performance of the contract. It is 
not contended that there was any express waiver—nor has there been 
any evidence introduced tending to show an implied waiver. The 
doctrine upon which waivers of this clause have been implied is of 
good faith, that neither by silence, nor by putting the refusal to pay 
upon grounds which seemingly admit or dispense with preliminary 
proofs shall the insurer mislead the assured into a belief that his 
proofs are proper, and afterwards be allowed to absolve himself from 
liability by showing defects in those proofs. This doctrine is not 
only the doctrine of the law, it is that of morals and of integrity. But it 
has no application to a case where, as here, from first to last, the in- 
surer gave notice to. the assured that with respect to proofs, the 
terms of the stipulation must be exactly complied with. It can 
never be held that denial even if it were excessive amounts to affirma- 
tion. There is no evidence on this subject, except that of constant, 
uniform, unwavering demand on the part of the defendants of an un- 
relaxed performance of this part of the contract. The law on this 
point is laid down with explicitness, in Kimball vs. Hamilton Fire In- 
surance Company, 8 Bosworth, R., 503. The court there say : “Si- 
lence when they (preliminary proofs) are furnished, especially if ac- 
companied with the plain assertion of a distinct ‘ground of defense, 
or a general denial of that liability, will ordinarily amount to a 
waiver.” 

“ And we see that the reason of this is the tendency to mislead the 
_ claimants.” 

“ But I have not found a case, I doubt if any is to be found, hold- 
ing that the assurer who apprises the assured that his papers are no 
proofs and refers him to the policy, is bound to go further and spec- 
ify the particular defects. No case has decided that if he apprises 
the insured that he will rely on the defect of proofs he waives this 
objection by taking others which he insists will defeat the recovery.” 
In Lycoming County Insurance Co. vs. Updegraff, 40 Penn., p. 
324, the court say: “They (the insured) were given to understand 
that a particular statement was necessary. How it can be claimed 
they were released from the obligation to furnish it, we cannot dis- 
cover.” The question then is, did the plaintiffs furnish the proofs 
called for by the terms of the policy? 

The fourth set of documents could not be a basis for this suit. 
They were furnished not earlier than February 28th. This suit was 
instituted on April 25th. Sixty days must elapse and there had 
elapsed only 56. It is urged that though the petition was filed on 
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April 25th, citation was not served till the 30th of that month. So 
far as interruption of prescription is concerned the time dates from 
service of petition because it is in that case treated by the statute as 
a question of time of notice to the defendant. But when, as here, 
the court is called upon to enforce an agreement of the parties that 
suit shall not be brought, the commencement of the suit is the issu- 
ance of the writ (here the citation) and the pleas and judgment 
have relation to that time alone. See Bouvier’s Law Dictionary, 
verbis “ commencement of suit” and the authorities there cited. 

The fourth set of papers, therefore, need not be considered. The 
question here is then: Were either of the first three papers or sets 
of papers or all together sufficient preliminary proof of loss within 
the meaning of ihe terms of the stipulations of this policy? The in- 
surance is “on stock consisting of china, glass, wood and willow 
ware, and general house furnishing goods.” The statement is to be 
as particular an account of their loss or damage as the nature of the 
case will admit of, and the company in every case reserves the right 
of reinstatement, i. e, of the substitutson of new articles in place of 
those destroyed. 

The first paper, that of January 24th, is without affidavit or even 
signature, and consists of a reference to the books of the assured un- 
der the items of stock as per inventory various “ invoices, sundries, 
cash and suspense,” with an added total of $95,928, from which are 
deducted total sales, profits, amount duties paid, the amount of ten 
invoices and traveling expense charged to merchandise, making in all 
the sum of deductions to be $39,778.19, leaving a balance of $56,- 
149.82. 

The second and third papers add nothing to this statement by way 
of particularity. The addition being an affidavit, a statement that all 
the books of the insured were in possession of defendants for two 
weeks after the fire, and the statement that some $4,600 worth of 
goods were in other warehouses and insured by the La Confiance In- 
surance Company, and concludes the statement B, “annexed to our 
proof of loss (the first paper as above designated) contains a com- 
plete list of our stocks taken from our books and is true and correct.” 

And the second paper, that of the 24th of January, says the “ In- 
sured claim as follows: On stock consisting of china, glass, wood 
' and willow ware, and general house furnishing goods contained in 
three-story brick slated building aforesaid.” 

The question then, is not whether the insured are exempted by de- 
struction of sources of information from compliance with the stipula- 
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tion to furnish a particular statement, but whether this is in itself a 
particular statement of the loss or damage to a company who are by 
the terms of the policy to have 60 days to reinstate and by insured 
parties who have offered no evidence tending to show that they did 
not have unimpaired all of the appliances of wholesale dealers— 
books, such as invoices and letters from which to make a proper 
statement: It is to be observed that the statement never approaches 
detail, does not deal in a single particular as to kind or enumeration, 
and if it gives even the slightest notion of value, does it only by ref- 
erence to the books and invoices in their own possession. The ques- 
tion is directed in this case to this statement free from all extrinsic 
matters, and the court is called upon to say whether this is a partic- 
ular statement. I feel bound to say that it is in no sense a particu- 
lar statement. It has not one element of such a statement. A par- 
ticular statement should give accurately, if possible, or if not possi- 
ble, approximately, the kind and value of the articles lost. Catlin 
vs. Springfield Insurance Co., 1 Sumner R., 437. 

It should also be at least an effort to enumerate. It should be in 
its aim of such a circumstantial character as to afford detailed, item- 
ized information of the extent of the loss. All this is wanting. It 
gives the stock on hand in May, adds the invoices in gross, deducts 
the sales and profits and presents the result in bulk so to speak as 
the sole means of arriving at the loss. It gives no weight, no meas- 
urement, no reckoning, no description, however general. This is no 
particular account. It is rather an estimate without particulars. In- 
stead of enabling verification it would defy it. Instead of furnishing 
opportunity to substitute, it gives not even the most vague descrip- 
tion. Precisely this manner of statement was condemned as being 
not a particular account, first by the Common Pleas Court by the 
court, and on appeal, by the Supreme Court in Lycoming Insurance 
Co. vs. Updegraff, 40 Penn. State R., p. 311. The court there said : 
p. 323: “We agree with the learned judge of the Common Pleas 
that the paper which was furnished was not such a particular account 
of the loss as was required by the policy.” The case is not varied by 
the fact that the insurers had had possession of the books containing 
the inventory and invoices to which reference was made. It was 
nevertheless the duty of the assured to carry on the process of search- 
ing for and finding the elements of a particular account in their own 
books and they could not thus cast it upon the insurers. I do not 
mean to say that accounts no more particular than this have not been 
accepted by courts as sufficient, but it has been where the acts of 
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the underwriters constituted a waiver, or where the fire which occa- 
sioned the loss also destroyed all means of identifying and describing 
the things destroyed. But where, as here, there is an absence of 
all evidence of estoppel on the part of the defendants, and of inabil- 
ity on the part of the insured, I know of no case which holds such 
a statement as was presented in this case to be a compliance with the 
stipulation to furnish a “ particular account.” 

II. Is the question here presented, one for the court or the jury ? 
The answer depends upon whether the question be one of law or 
fact. 

If there had been evidence tending to show waiver of preliminary 
proofs, that would have been for the jury. If there had been evi- 
dence tending to show destruction of book so that there could be no 
compliance with the stipulation requiring proofs, that would have 
been for the jury. Im all the cases where courts have held that the 
sufficiency of preliminary proofs must go to the jury there has been 
either the question of defsctive ones having been rendered sufficient 
ones because of waiver or because of destruction of books or other 
inability to furnish proper proofs from some cause beyond the con- 
trol of the assured. In those cases the question reaches out to mat- 
ters extrinsic to the papers themselves claimed as constituting 
proofs, and the question of sufficiency is for the jury. But this case 
finds neither evidence tending to establish waiver, nor destruction of 
books nor other cause of inability. It presents simply the question 
whether intrinsically judged, in and of themselves, the papers sub- 
mitted constituted proofs. The decisions of the Supreme Court of 
the United States, and of the Supreme Courts of the States, have 
with well nigh unanimity defined with exactitude the principle which 
separates questions of law from questions of fact. The question 
which presents the closest analogy to the one before the court is 
what constitutes due diligence in giving notice to an indorser of a 
promissory note of non-payment, and a long line of concurrent de- 
cisions has established the law as being that when the facts are undis- 
puted what is due diligence is a question for the court. In the cases 
collated, 1 Brightly’s Digest, verbo, jury 7 (a) No. 102, p. 511. It is 
also held that when the facts are admitted or established, the ques- 
tion asto what is a reasonable time for the production of preliminary 
proofs is for the court. Columbia Insurance Co. vs. Lawrence, 10 
Peters, 507-513. 

In the cases where, as here, nothing was before the court except 
the measurement of the papers proffered as preliminaryjproofs by the 
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requirements of the contract—no extrinsic question—the court has 
uniformly determined as to the sufficiency of proofs. Justice Story 
did this in Catlin vs. Springfield Ins Co., 1 Sumner, 437 ; Lycoming 
Ins. Co. vs. Updegraff, 4 Wright, (Penn.,) 311 ; Beatty vs. Lycoming 
Ins. Co., 66 Peun. State R., p. 17; Wellrome vs. People’s Equitable 
Fire Ins. Co., 2 Gray, (Mass.,) 480 ; Norton vs. Renssela and S. Ins. 
Co., 7 Cowen’s, R., 645, and Kimball vs. Hamilton Fire Ins. Co., su- 
pra, Wood on Louisiana, p. 815. As to the question whether the 60 
days had elapsed since the service of the last set of papers, and be- 
fore the institution of this suit see ruling of Judge Duer, 7 Cowen, p. 
647. From an examination of the cases cited, and of all the cases I 
could consult, I am of the opinion that the question here presented 
is for the court to respond to, and the court declares that there had 
not been preliminary proofs furnished according to the conditions of 
the policy sued on 60 days prior to the commencement of this suit. 

Il. The third special plea of the defendant is to the effect that it 
was a part of the contract of insurance made a condition precedent 
to the right to maintain an action thereon, that in case of difference 
between the parties there should be an arbitration and award as to 
amount of loss or damage, that there was a difference, that there has 
been no arbitration or award and avers willingness at all times on 
the part of defendants to submit the amount of lo8s or damage to 
arbitration. 

The stipulations as to award are as follows : 11. “If any difference 
shall arise with respect to the amount of any claim for loss or dam- 
age by fire, and no fraud suspected, such difference shall be submitted 
to arbitrators indifferently chosen, whose award, or that of the um- 
pire, shall be conclusive "—and 14, “It is further hereby expressed, 
provided and mutually agreed, that no suit or action against this 
company, for the recovery of any claim by virtue of this policy, shall 
be sustainable in any court of law or chancery, until after an award 
shall have been obtained fixing the amount of such claim in the man- 
ner above provided.” 

It has been urged that this stipulation is void as being against the 
policy of the law in that it withdraws the questions from the courts. 
I think the weight of authority is decidedly in favor of the conclu- 
sion that parties may legally by their own agreement refer the 
amount of damage under a contract to arbitrators, and by a proper 
covenant withdraw that one question from the courts. In Scott vs. 
Ardy, 5 House of Lords, cases p. 811 ; this was decided in 1856, and 
that decision has been, so far as I can ascertain, acquiesced in bot’: 
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in Great Britain and in this country. The cases which seem to con- 
flict with this case are those which were, or were thought to be, dis- 
tinguishable from it. The doctrine there established has not been 
doubted. The cases to which I have been referred which were con- 
strued to be opposed to it are where there was no covenant not to 
sue until an award, but merely a covenant to refer. Those cases are 
in harmony with Scott vs. Ardy, as appears by the lucid statement of 
Baron Bramwell, in Elliott vs. Royal Exchange Assurance Co., 2 Ex- 
chequer, R, (1866-1867,) p. 245, and adopted by Lord Coleridge in 
Dawson vs. Fitzgerald, Vol. 1, Law Reports, (1875-1876,) p. 260. 
That statement is as follows: “If two persons, whether in the same 
or in a different deed from that which creates the liability, agree to 
refer the matter upon which the liability arises to arbitration, that 
agreement does not take away the right of action. But if the orig- 
inal agreement is not simply to pay a sum of money, but that a sum 
of money shall be paid if something else happens, and that some- 
thing else is that a third person shall settle the amount, then no 
cause of action arises until the third person has so assessed the sum.” 
The cases where an action will not lie, and the case where an action 
will lie, are here precisely distinguished. It is the negative words 
contained in the fourteenth stipulation that no suit or action for the 
recovery of any claim by virtue of this policy shall be sustainable 
until after an award which place this case in the latter class of cases. 
That this plea is, in law, good, is well settled by authority. Under 
our system of pleading we have no written statement responsive to 
the pleas of defendants except where they amount to a reconven- 
tional demand. But the plaintiff may give in evidence any matter 
in disproval or avoidance of the pleas as if the practice of the courts 
allowed and he had pleaded the same. The production of the policy 
by the plaintiffs maintains the substance of this plea, 7. e., the cove- 
nant not to sue the stipulation is contained therein as is averred. 
That being so, there could be but two facts which could have avoided 
this plea, either that it had been waived by defendants or that in- 
sured had offered to perform, 7. e., had offered to arbitrate, and a re- 
fusal on the part of defendants. 

The plaintiff has introduced no evidence tending to establish any 
fact in avoidance of the condition or covenant which the contract he 
sues upon contains. 

The court having announced its conclusion that there was no evi- 
dence to be submitted to the jury, the plaintiffs submitted to a non- 
suit, which was accordingly entered. 
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SUPREME COURT OF WISCONSIN. 


Appeal fram Circuit Court, Dane County. 


SPENSLEY 
vs. 


LANCASHIRE INS. CO.* 


Where the plaintift’s evidence, supposing it to remain undisputed, and giving 
to it the most favorable construction that it will legitimately bear, includ- 
ing all reasonable inferences from it, would sustain a verdict in his favor, 
& peremptory non-suit should not be ordered. 

The policy here sued on, insuring against ‘all loss or damage by fire,” to the 
property described, expressly declares the insurer liable ‘‘ for any loss or 
damage caused by lightning.” 

Held, that this language covers all known effects of lightning, and not merely 
those arising from combustion. 

The word ‘ lightning,” in its ordinary and popular sense, applies to any sud- 
den and violent discharge of electricity occurring in the course of nature, 
between positively and negatively electrified bodies, usually developing in 
its course the phenomena of light, heat, and disruptive force. 

The property insured was destroyed by a tornado ; and this court is of opinion 
that the plaintifi’s evidence (largely set out in the opinion) so terded to 
show the presence in the tornado of electrical disturbance, presenting the 
usual characteristics of lightning, in the ordinary sense of that word, and 
that such lightning was an active agent in destroying the property insured, 
that it was error to order a non-suit. 

If a question of fact should ever be taken from the jury on the mere testimony 
of experts (which is doubtful), at least this should not be done when there 
is any conflict in such evidence. 


On the afternoon of May 23, 1878, a heavy, dark thunder storm, 
giving evidences of considerable electric discharges along the lower 
edge, was seen from Mineral Point, stretching along the northern 
horizon, and apparently eight, ten, or twelve miles from the city. At 

* Opinion filed March 14, 1882. Syllabus by State Reporter. 
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the western part of the storm an ordinary wind cloud sprung out 
and moved southward until it became distinctly separated from the 
thunder cloud by clear sky, and reached a point west of the city, 
when there appeared on the outer edge of this wind cloud, and some 
eight or ten miles west of Mineral Point, a whirlwind or tornado 
moving rapidly eastward, and continued to move in that direction at 
the rate of about 25 miles an hour, through the counties of Iowa, 
Dane, and Jefferson, a distance of 64 miles, and varying in width 
from 70 yards to 80rods. The tornado was narrow at the bottom 
and widened out at the top, having a revolving motion in the op- 
posite direction to the hands of a watch, and occupying about 36 
seconds in passing a given point at the center of itstrack. The force 
or forces within the tornado were so powerful as to take up, shatter, 
destroy, carry away, and scatter in promiscuous confusion, buildings 
and almost everything, animate and inanimate, within its track, not 
firmly attached to the earth. Among the buildings so destroyed was 
the plaintiff's dwelling house, situated a little northeast of Mineral 
Point, and which was at the time covered by a policy of insurance 
issued by the defendant to the plaintiff, indemnifying him against all 
“loss or damage by fire” to the property described, and expressly 
agreeing, in the written portion of the policy, “that this policy is 
liable for any loss or damage caused by lightning to the property in- 
sured, not exceeding the sum insured nor the interest of the assured, 
and subject in all other respects to the terms and conditions herein 
mentioned and referred to.” Due notice and proofs of loss by 
“lightning ” were made and served as required by the policy. The 
defendant, however, denied all liability, on the ground tkat lightning 
was not an agency in the destruction of the building insured ; and 
whether it was or not is the only issue involved in this action. Twenty 
witnesses, including an expert from St. Louis, were sworn and ex- 
amined in behalf of the plaintiff. At the close of the plaintiffs tes- 
timony the defendant moved for a non-suit, which was denied by 
the court. Thereupon four expert witnesses were sworn and ex- 
amined on the part of the defendant, to wit, James C. Watson, W. 
W. Daniels, and J. E. Davis, of the University of Wisconsin, and 
Thomas C. Chamberlain, of Beloit College, and State Geologist and 
who was at Mineral Point at the time of the storm and witnessed the 
inception of the tornado. At the close of the defendant’s testimony 
it renewed its motion for a non-suit, which was granted by the court, 
and from the judgment entered thereon this appeal is brought. 
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Lanyan & Spenstey and P. A. Orron, Jr., for Appellant. 
J. W. Lusk and M. M. Srrone, for Respondent. 


Cassopay, J. 

It is urged by the learned counsel for the respondent that “to 
justify a verdict for the plaintiff it must appear, from a preponderance 
of evidence in the case, that the insured building was destroyed by 
lightning,” and therefore that the non-suit was properly granted, and 
in support of the contention several cases are cited. In neither of 
the three cases cited from the Supreme Court of the United States 
was there a peremptory non-suit, but each was submitted to the 
jury. Two of the cases.were affirmed, and one reversed for instruc- 
tions in favor of the defendant not warranted by the evidence. In 
Doe vs. Grymes, 1 Pet., 469, not cited, it was held at an early day 
that “the courts of the United States have no authority to order a 
peremptory non-suit against the will of the plaintiff on the trial of a 
cause before a jury.” DeWolf vs. Raband, 1 Pet., 476. It was 
probably in pursuance of this rule that Judge Miller refused a per- 
emptory non-suit in Hyde vs. Parker, 1 Pin., 305, and Baxter vs. 
Payne, Id., 501, criticised by counsel, and each of which was decided 
by a Federal court. A similar rule prevails in several of the States. 
But in this State we have had a different practice from the first, and 
the right to a peremptory non-suit in a proper case is conceded by 
all. The only difficulty arises in the limitation and application of the 
rule. 

In Barden vs. Smith, 7 Wis., 439, it was held that “it is error to 
non-suit the plaintiff when evidence has been given on his behalf 
sufficient to justify a verdict in his favor.” To the same effect is 
Johnston vs. Hornburger, 13 Wis., 175. 

In Dodge vs. McDonnell, 14 Wis., 553, it was held that “ the court 
should not non-suit a plaintiff when there is any evidence, which, by 
the most favorable construction that could legitimately be given it, 
would sustain a verdict in his favor.” To the same effect are Colby 
vs. Franklin, 15 Wis., 311 ; Langhoff vs. Railway, 19 Wis., 489. 

In Imhoff vs. Railway, 22 Wis., 681, Paine, J., said: ‘On a mo- 
tion for a non-suit the court is bound to give the evidence the most 
favorable consideration for the plaintiff which it will possibly bear.” 
In support of this he cites New York and Ohio cases, and quotes ap- 
provingly this from Judge Ranney: “ All that the evidence in any 
degree tends to prove must be received as fully proved ; every fact 
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that the evidence, and all reasonable inferences from it, conduce to 
establish, must be taken as fully established.” Page 684. 

In Lawrence University vs. Smith, 32 Wis., 592, the question was 
whether the direction of a verdict for the plaintiff was error, and 
Dixon, C. J., giving the opinion of the court, said: “The rule is the 
same as that which obtains where a motion for a non-suit is made, 
and where it is held that the court must look at the facts in the most 
favorable light for the plaintiff in which the jury would be at liberty 
to find them, and then be able to say that there is no evidence which 
would justify a verdict in his favor.” P 

These statements of the law have been fully sanctioned by this 
court in the cases of Schoener vs. Hekla Fire Ins. Co., 50 Wis., 579 ; 
[S. C.. 7 N. W. Rep., 544 ;] Jucker vs. Ry. Co., 52 Wis., 150 ; [S. C. 
8N. W. Rep., 862. ] 

In Jones vs. Ry. Co., 49 Wis., 150, [S. C., 5 N. W. Rep., 854,) Mr. 
Justicé Taylor said: “If the plaintiff gives any evidence to support 
* his claim, the case must be submitted to the jury, although in the 
opinion of the trial judge it may be insufficient to sustain a verdict, 
or the decided weight of evidence is for the defendant. In such case 
this court has repeatedly said that it is the duty of the court to sub- 
mit the questions of fact to the jury, under proper instructions, and 
take their verdict thereon.” 

In Townley vs. Ry. Co., 4 W. L. N., 187, [S. C., 11 N. W. Rep., 
55,| several English and American authorities were cited to sustain 
the rule that “ where the standard of the defendant's duty is a shiit- 
ing one, and the facts or the inferences to be drawn therefrom are‘n 
dispute or ambiguous, the question of the defendant’s negligence 
should not be taken from the jury.” 

From the authorities cited it is manifest that the trial court was 
not, and this court is not, called upon to weigh and determine the 
preponderance of evidence. If a plaintiff has no right to have his 
cause submitted to the jury unless there is a preponderance of the 
evidence in his favor, then by parity of reasoning the defendant has 
no right to have it submitted to the jury unless there is a prepon- 
derance of evidence in his favor. If this is so, then as the evidence 
must always preponderate in favor of one party or the other, or else 
be equally balanced, it would follow that the court would always be 
justified in taking the case from the jury on the motion of one party 
or the other, except when the evidence was equally balanced. Such, 
however, is not the rule. The simple question is whether the evi- 
dence in behalf of the plaintiff, had it remained undisputed, and 
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giving to it the most favorable construction it will legitimately bear, 
including all reasonable inferences from it, is sufficient to justify a 
verdict in favor of the plaintiff. In other words, is there evidence, 
when so considered, tending to prove that lightning was an agency 
in the destruction of the plaintiff's building, within the meaning of 
the policy ? We agree with Lord Ellenborough, C. J.,in the case 
cited, that the policy “is to be construed according to its sense and 
meaning, as collected in the first place from the terms used in it, 
which terms are themselves to be understood in their plain, ordinary 
and popular sense,” etc. Robertson vs. French, 4 East, 135. 

In Henniston vs. Ins. Co., 14 N. H., 341, the policy was “against 
loss or damage by fire, whether the same shall happen by accident, 
lightning, or any other means.” The evidence tended to show that 
the house had been struck by lightning, and parts of it and the con- 
tents materially injured, leaving some slight traces of fire, and a ver- 
dict was taken for the plaintiff. Giving the opinion of the court, 
Parker, ©. J., said: “If the damage was from lightning without any 
combustion, it is clearly not within the terms of the contract of in- 
surance. The policy does not provide against every damage which 
- may arise from the action of the electric fluid.” Because the evi- 
dence did not make certain that the building “was set on fire by th 
lightning,” the direction of a verdict for the plaintiff was held error 
and a new trial ordered, with directions to submit that question to a 
jury. It is very clear from the opinion that had not the policy limit- 
ed the liability to “losses by fire,” the direction of a verdict for the 
plaintiff would have been sustained, even in the absence of any proof 
of combustion. 

In Babcock vs. Ins. Co., 6 Barb., 637, the stipulation in the policy 
was: “'The company will be liable for fire by lightning.” The ques- 
tion considered on demurrer was, “whether the destruction of the 
dwelling house * * * by being rent and torn to pieces by lightning, 
without being burnt or consumed, is a loss covered and insured 
against by the policy.” The court held that it was not, and gave 
judgment for the defendant. The ground of the decision is that “the 
terms of the policy exclude the idea that it was intended to cover 
damage by lightning when there was no ignition.” That judgment 
was affirmed in the Court of Appeals, (S. C., 4 Comst., 316,) and while 
the opinion of that court, as well as the court below, is replete with 
scriptural, literary, and scientific research, showing clearly that there 
can be no such thing as “ fire” without “ignition,” “combustion,” or 
“burning,” yet it affords us but little aidin determining this question 
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of non-suit. It is, however, a fair inference from the opinion that, 
had the policy been against loss by lightning generally, instead of 
being limited to loss by fire, the company would have been held lia- 
ble. In the opinion it is said: “Treating electricity as an agent 
which is capable of producing destructive effects, it is mainly, if not 
altogether, in reference to the well known modes of mechanical and 
chemical action that danger is to be apprehended to property ; and 
it is, therefore, only as against these that insurance would naturally 
be required. No doubt it would be proper forthe owner of property 
to ask for indemnity against all the effects of lightning, as it would 
clearly be competent for the insurer to limit the policy to certain 
specified effects. In case of a general insurance against lightning,as the 
risk would be increased beyond what it would be in case it were lim- 
ited to only one known effect of it, it is to be presumed that the rate 
of premium would be proportionately enhanced.” Page 336. 

The policy before us is a general insurance against lightning, and 
most certainly covers all known effects of electricity coming under 
the general head of lightning. What, then, is to be understood by 
the word, “lightning” in its “plain, ordinary, and popular sense ?” 
Counsel asks whether the mass of mankind look upon a whirlwind as 
lightning? * * * Whether any person speaking of a house be- 
ing destroved by lightning supposes he is talking about a tornado? 
A tornado is defined-by Webster as “a violent gust of wind, or a 
tempest, distinguished by a whirling, progressive motion, usually 
accompanied with severe thunder, lightning, and torrents of rain,and 
commonly of short duration and small breadth ; a hurricane.” The 
Imperial and other dictionaries and encyclopedias give substantially 
the same definition. The same dictionaries tell us that a hurricane 
is “generally accompanied by thunder and lightning, and rain or 
hail ;” and the Imperial Dictionary says that they “appear to have 
an electric origin.” The same dictionary says that lightning is “a 
sudden discharge of electricity from a cloud to the earth, or from the 
earth to a cloud, or from one cloud to another—that is, from a body 
positively charged to one negatively charged—producing a vivid flash 
of light, and usually a loud report called thunder.” The same dic- 
tionary defines electricity as “the name given to the cause of a ser.es 
of phenomena exhibited by various substances, and also to the phe- 
nomena themselves. We are totally ignorant of the nature of this 
cause—whether it be a material agent or merely a property of mat- 
ter. But as some hypothesis is necessary for explaining the phenom- 
ena observed, it has been assumed to be a highly subtile, impon- 





1882. | Spensley vs. Lancashire Ins. Co. 377 


derable fluid, identical with lightning, which pervades the pores of all 
bodies, and is capable of motion from one body toanother. * * * 
Electricity, when accumulated in large quantities, becomes an 
agent capable of producing the most sudden, violent, and destructive 
effects, as in thunder storms ; and even in its quiescent state it is ex- 
tensively concerned in the operations of nature.” 

Such are the meanings of the words referred to, in their plain, or- 
dinary, and popular sense. The general conviction of danger from 
lightning is attested by the forked wires projecting from the top of 
multitudes of buildings throughout the country ; not so much from 
the combustion which sometimes results from an electrical discharge 
striking an ordinary object, as a'tree or a building, but the destruc- 
tive effect which perforates, tears, and shatters. The question re- 
curs whether we can say from the evidence that lightning was pres- 
ent as an active agency in the destruction of the dwelling house in 
question. The evidence is too voluminous to be passed upon in re- 
view, but the case is so unique and important in its consequences 
that we are induced to quote two sentences from the printed case, 
and a few extracts from the summary of facts in the very able, fair, 
and exhaustive brief of the senior counsel for the respondent, who 
concedes that “ a large amount of electricity, lightning, and thunder 
attended this force (the tornado), and was a component part of it.” 
“A few minutes before the tornado storm came it was intensely hot, 
—the air was stifling. The air was very calm indeed when the cloud 
was approaching, and it was calm right after the storm came. It 
was a clear day ; the sun was shining until the storm came up. It 
was clear right after the storm passed—probably in five minutes. 
There was hail before the tornado, about the size of a crab-apple, 
with prickers on them, similar to those on a gooseberry.” 

The plaintiff, as a witness, said : “We had a patch of wheat ad- 
joining the house, and the next morning it looked as though it had 
been seared—as if there had been a heavy frost ; the leaves were 
turned white on the tops ; looked as though there had been a heavy 
frost and were all killed. I noticed the same effect on the grass and 
trees ; it looked exactly like trees that you have seen that had been 
struck by lightning ; they had a dead luok about them, just exactly 
as when you see a tree that had been struck by lightning. The trees 
were in full foliage. This was general in the track of the tornado. 
I noticed this the day afterwards ; the day or two afterwards I no- 
ticed it particularly. The trees were split up just exactly as you have 
seen trees that had been struck by lightning ; you can see the fibres 
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all the way through. They were split in various ways, but were split 
right down, and some of them you could see the bark stripped off, 
and some partly stripped off. The storm sometimes stripped the bark 
off entirely ; I have seen several that the bark was entirely stripped 
off, limbs and all.” 

The witness Edivine testified: ‘The vegetation appeared to be 
burned, and in appearances very much like a frost that had been on 
the vegetation ; that is, the wheat, oats, grass, and so forth, also the 
trees, the foliage was killed. The next day I noticed that the leaves 
were withered. It splintered the trees entirely up. I noticed the 
‘ bark stripped off of several trees ; stripped entirely off from to with- 


in two or three feet of the ground up to the very top. I have seen 


trees that were not twisted at all ; some were twisted, some were not, 
but the bark torn off.” 

The plaintiff, John Spensley testified : ‘There was a large white 
oak tree near my house ; there were two limbs on it forking off each 
way, and it struck right vertically where the limbs connected with 
the tree and split right down. One part of the tree is gone entirely; 
the other part is standing there yet. It was split to perhaps two or 
three feet of the surface. I should think the tree was eight or ten 
inches through ; I should think the split portion was six or seven feet 
long. It was probably 40 or 50 feet from my house.” 

The witness Wasley testified: ‘“ Plaintiff had a field of wheat 
just on the south side of the building, within 10 or 15 feet ; it was 
just as yellow as though there had been a heavy frost. The foliage 
of the trees was all shriveled up ; lost their green color right away 
the next day.” 

John Lanyan testified : “J noticed the effect of the tornado with- 
in an hour after it passed over John Spensley’s house. Some trees 
had been broken and shattered, and were blackened from some cause 
that I do not know, but had the appearance of some that I have seen 
that had been struck by lightning. Next morning I noticed the ap- 
pearance of the leaves of the trees near Spensley’s house ; they were 
blackened and curledup. I could then trace the track of the tornado 
by the discoloration of the leaves.” 

B. Harker testified: ‘The leaves all through the track of the 
tornado seemed to be curled up and burnt. I lived on high land, 
and within a few days after the tornadoI could trace the track of the 
tornado for one and one half to two miles west, by the color of the 
leaves being burnt brown and the leaves being green before, and the 
leaves on each side of the tornado being then green. I saw several 
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trees on each side of Spensley’s house that were slivered and split up 
as if struck by lightning.” 

Colon Goldsworthy testified: ‘Could distinguish the track of the 
tornado from Kealey’s to the brewery for a month afterwards by the 
discoloration of the leaves. Two days after the tornado I noticed 
near John Spensley’s house that the tops of the grain and grass all 
seemed to be discolored as if frozen or burnt, I could not tell which; 
and could see the track of the tornado from any hill for a month 
afterwards. Within two days after the tornado I noticed in passing 
over the track of the tornado that the trees and rubbish seemed to 
be smutted or scorched as if burnt ; some of them, but not all.” 

The plaintiff, as a witness, testified: “I saw constant flashes of 
lightning ; they came and went away. There was a continuous roar 
of thunder ; sometimes loud and then not quite as loud. The flashes 
of lightning seemed to be very near the earth. I remember distinct- 
ly one flash. I never saw anything like it in my life. It took my 
eyesight, I should think, for two or three seconds. I could not see, 
it was so dazzling.” 

John Addington, a witness, testified : “ When I was in the garden 
there came such a flash of lightning that it scared me so that I dared 
not stop there. That came fromthe West. Itstruck perpendicular. 
I saw the lightning, and it struck down as though it was going to 
strike the earth right up, and it scared me soI darsent stop. Then 
in about a minute or two there was another such flash came out of 
the South. When I got into the wood-shed I sat down on a log of 
wood, and the lightning came so I thought the wood-shed would be 
afire every minute. * * * When I had sat there a little while 
there came such a flash of lightning as I never saw in my life—never. 
And when the flash came the wood-shed was gone like that—l[indi- 
cating }]—just as quick as that. I fell down, and it took my hat off 
as I fell ; took my hat right away. I looked up and the top of the 
wood-shed was gone ; allsmashed up; gone right away. The wood- 
shed was struck on the north side. There was four cords wood laid 
against that side, and it just lifted the four cords of wood and the 
sill and all about half a yard towards me ; and the other side, it lifted 
that about half a vard away from me, and set it on another beam 
outside. In the wood-shed at the time it had all the appearance of 
lightning. When the storm came I could not tell anything else. It 
would be impossible to tell anything else.” 

Edmund Edivine, at the time of the storm, was at plaintiff's fur- 
nace, one quarter of a mile from his house, which was on much higher 
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ground than the furnace, southeast from it, and in plain view. He 
saw the storm approaching from the West, some miles distant. He 
says: “ My attention was particularly attracted to it [the storm] by 
the flashes of lightning. I saw it when it was very small. There 
was a cloud on either side, and this one appeared to be coming up 
in the center of the storm. These others on either side came in con- 
tact and appeared then to make a whirling motion right there, as it 
rolled nearer. I supposed, from the continuous lightning that was 
flashing from it, that it was something unusual; it must be a cy- 
clone or a tornado, or something of that nature. As it drew near I 
observed in the center of this cloud a fiery, luminous light. I sup- 
posed it was a fire, something like a head-light on a locomotive, and 
issuing from that flashes of lightning—continued lightning. It was 
near the earth. As it drew near the light was more brilliant ; could 
see plainer. Could see the light in the center. It rushed right by, 
and the house was gone in an instant. I saw the storm when it 
struck the house. I could see the light from behind ; flashes of light- 
ning continually—a continuous roar of thunder with it. At the 
time the storm struck the house it was in a funnel shape. The light- 
ning was like fire ; just like fire light. There was a light illumina- 
tion when it struck the house : lightning flashing in ever direction 
continually, and a continuous roar of thunder. Noticed just before 
it came up to the house a ball of fire come right down, and tore up 
some ground close by the house, between the furnace and the house 
The storm, after it passed the house, continued in the same way.” 

Edward Addington, in his deposition, says: ‘“ When the tornado 
struck John Spensley’s house I was about one fourth of a mile north- 
west of John Spensley’s house, at the furnace door, and about 60 
feet lower than Spensley’s house. The furnace is in a ravine, and 
Spensley’s house is on a hill. I was in full view of Spensley’s house 
when the tornado struck it. The tornado appeared to be about one 
third of a mile in width, and coming from the West. When the tor- 
nado struck Spensley’s house the lightning was cutting in every di- 
rection. It was so dark I could not see Spensley’s house when the 
tornado struck it.” 

Anna B. Bennett says: “ I could see John Spensley’s house from my 
place. I saw the tornado coming towards my house from the direc- 
tion of John Spensley’s house. It was like a rolling cloud of smoke 
as it came to my house. The appearance of the tornado was that of 
fire and smoke, and I smelt the smell of sulphur, and I saw the fire 
and it was bright, and it was all around. This was about 4 o’clock in 
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the afternoon. Our house was completely demolished. The time 
that I saw the fire lasted less than two minutes; the effects of the 
tornado did not last any longer than I saw the fire * * * The 
fire affected my person at that time. I was burned on the side of 
my neck and the back of my head. My hair was burned on one 
side of my head. I hada very sore spot from the effects of the 
burn. I do not know of any other cause, except the heat that was 
in the tornado. There was no fire in the house at the time. The fire 
I saw in the house that day was what we commonly call lightning.” 

The plaintiff, as a witness, in speaking of the demolition of the 
house and disposition of the débris, says: ‘‘ There was not anything 
left of the house except the foundation walls, and they were partly 
thrown in ; the house was completely destroyed ; there were a great 
many timbers that were just mashed right up into splinters ; seemed 
as if they had been rubbed together almost and broken to splinters ; 
the timbers were scattered all over; one of the main sills I should 
think was carried 100 yards—a piece of timber 8x8—and was driven 
nine feet into the ground and then broken off in pieces ; this timber 
was southeast from the house. I found the contents of my building 
at different distances all around the neighborhood ; the principal part 
of the débris was right there ; it was mashed to pieces, and right 
there on the ground ; of course there were pieces of it carried a con- 
siderable distance. The lumber that came from the building was all 
splintered up ; there were very few pieces that could be used for any- 
thing after the house was destroyed ; I do not remember of seeing as 
much as 50 feet of siding from my house after the storm.” 

The witness Edivine says: “ Everything was shattered to pieces— 
to splinters. The rubbish was scattered over from 150 to 200 yards 
of ground, probably—right there. Then, of course, there were parts 
of the house at a great distance.” The witness Wasley says: “The 
débris from the house was considerably shattered ; I don’t think you 
could find 25 feet of siding ; all split and broken small into kindling 
wood.” 

The witness Mrs. Coates, who was in the cellar of the plaintiffs 
house at the time it was demolished, in describing what occurred im- 
mediately after, says in her deposition : “I went into the next room 
and smelt the fire and saw the smoke. The cellar was divided into 
three parts; when the tornado passed we were in the southwest room; 
we then went into the north part of the cellar, and it was then that 
I saw the fire and smelt the smoke, and the fire was in the southeast 
part, which is the vegetable cellar. I supposed my mother was in the 
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ruins and would be burned up, and I called upon Mr. Addington to 
put out the fire. I saw the fire in the cellar myself; I could not say 
what it was that was burning ; it was a pile of something that had 
blown there and had caught fire.” 

The witness Wasley says: “I was at the house about 15 or 20 
minutes after the storm passed ; the house was entirely destroyed ; 
I saw fire in the débris of the house. It was in the basement under 
the main part of the house. The cellar under the main part was 
divided into three apartments. * * * The fire was right under 
the parlor; that would be the main part, on the east side—on the 
southeast. I was the first to find it! * * * The fire, when I 
found it, was getting pretty good headway. There was a lot of cloth 
that had got on fire, and some dirt or rubbish. I took a big piece of 
plank and beat it out.” On cross-examination he said: “There 
was some cloths and rubbish burning there, also some wood—pine ; 
the wood that the building was composed of burning with this rub- 
bish. I put it out by slapping it witha board. I could not tell how 
long it had been burning. No member of the family spoke to me 
about it. I doubt if either one of them had been near the building 
after the tornado ; they were not in the cellar where the fire was. A 
portion of the floor had been thrown over and the fire was under- 
neath it.” 

The witness Edivine says: “ At the time I noticed the smell of 
sulphur at the house. When I went there first it was quite powerful, 
then it kind of diminished.” 

The plaintiff's mother-in-law, Mrs. Walker, was in his house at the 
time of the fire, and was killed, and the evidence tends to show that 
one side of her face was burned, and the other side was bruised and 
cut, and the hair on one side of her head was burned off close to 
her head. 

Following the rule of law indicated, and giving to the testimony 
the most favorable construction it will fairly bear, and deeming, for 
the purposes of this appeal, everything as fully proved which the 
evidence in behalf of the plaintiff tends to prove, and assuming to 
be established every fact which such testimony, and all reasonable 
inferences from it, conduce to establish, can we say there was no evi- 
dence which, if undisputed, would justify a verdict for the plaintiff? 
Applying that rule, can we say that the condition of the atmosphere 
immediately before and after the destruction ; the hail and the rain ; 
the seared condition of all vegetation about the building ; the rend- 
ing of the oak tree a few feet from the house ; the bolt of lightning 
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striking close on the other side ; the ball of fire like the head-light 
of a locomotive at and about the building at the moment of de- 
struction ; the fire inthe basement immediately after the storm,when 
there had been no fire in the building immediately before ; the 
burned condition of Mrs. Walker, who was in the house at the time 
and was killed ; and the shattered, splintered, and powdered condi- 
tion of the timbers and almost every part of the building—did not 
tend to prove the presence of disruptive discharges of electricity as 
an active agency in destroying the building? It is true, the wind 
was present in terrible force, but that increases instead of diminish- 
ing the probability of the presence, also, of a powerful electrical 
force, since a tornado is usually accompanied with lightning, and as 
counsel admit, was a component part of it in this case. Had the 
conditions named existed without the presence of severe wind, we 
apprehend they would readily have been attributable to the effects of 
electricity. Did the mere presence of wind in great force entirely 
remove the evidences and inferences which otherwise existed? It is 
true, the experts on the part of the defendant attribute much of the 
phenomena to the severity of the wind. But, as suggested by Mr. 
Justice Lyon in Copp vs. German-American Ins. Co., 51 Wis., 643, 
(Ss. C., 8N. W. Rep., 127,] “We greatly doubt whether the court can 
properly assume a fact to be proved, and take it from the jury, if the 
proof (on the part of the defendant) consists mainly of the testimony 
of experts, as it does in this case. It is only when the testimony 
leaves no reasonable doubt of the fact that the court should exercise 
that power ; and in the very nature of things there are usually ele- 
ments of doubt, uncertainty, and inconclusiveness in expert testimony. 
It is upon this principle that, in actions for infringements of patents 
and trade-marks (which usually depend upon expert testimony), the 
courts do not decide the question of infringement on demurrer to the 
pleadings, no matter how clearly the infringement or non-infringe- 
ment may be alleged therein, but put the parties to their proofs.” 
It is certainly common in patent cases to submit the question of 
infringement to the jury, even where the patented machine and the 
infringing machine are both present in court, and thus inspected by 
the court. True, the law may be properly regarded as a science, but 
it consists in applying certain principles to admitted or a given state 
of facts. It certainly cannot be the province of the court, in an ac- 
tion at law triable by a jury, to determine abstruse and occult scien- 
tific facts, even when enlightened by the wisdom of learned experts, 
especially where their opinions are in conflict. We have no disposi- 
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tion to disparage that class of testimony, for it is frequently very 
highly instructive, especially when confined to the admitted facts of 
a given case ; but its province is to aid those who are required to de- 
termine the facts, and in such a case they are to be determined by 
the jury. Whether the wind theory of the defendant's experts, or 
the electric theory of Professor Tice, is correct or not, may have an 
important bearing upon the weight of the evidence, circumstances, 
and inferences tending to prove or disprove the presence of disruptive 
discharges of electricity as an agency in the destruction of the plaint- 
iff’s house. Assuming that two forces were present, wind and elec- 
tricity, either of which was sufficiently powerful to be an agency in 
the destruction of the building, yet it would not be for the court to 
say that such destruction was wrought wholly Ly the one to the en- 
tire exclusion of the other. The question for the jury is whether 
lightning was an efficient agency in such destruction ; and the ques- 
tion for the court is whether, within the rule stated, there is any 
evidence tending to prove that lightning was such an agency. 

The majority of the court being of the opinion that there is such 
evidence, the judgment of the Circuit Court is reversed, and the cause 
is remanded for a new trial. 

Justices Lyon and Tay or dissent. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The issue involved in this case is essential y novel. In nearly all the liti- 
gated cases the agency of lightning has been admitted, the only question 
being whether the loss was covered by a policy insuring only against fire. 
Here the policy was not restricted to fire, but the agent chargeable with the 
loss is itself in dispute. If the plaintiff's claim can be sustained by the 
evidence presented, the logical conclusion follows that insurance companies 
under a clause like that in controversy can be held liable for losses hereto- 
fore regarded as chargeable solely to tornadoes, for it is a well known physi- 
“al characteristic of these storms, that electricity in the form of lightning is 
a prominent feature, and may probably be shown in many instances to have 
left its distinct traces along the path of the gale. 

The liability of the policy must depend primarily on the intention of the 
parties as expressed in the language, The risk insured against was not 
damage from electricity generally, but from that form of electricity popu- 
larly designated as lightning. An intensely charged electrical condition of 
the earth or air, whatever influence such a condition might have upon vege- 
tation or whatever power it might exert either in the development of a 
storm agency, or more directly in the disruption of timbers, could hardly 
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be clai ned as within the intention of the parties. The thing contemplated 
by ther . was the thunderbolt, the distinct and vivid discharge of a concen- 
trated current through the building as a conducting medium, and attended 
with the familiar effects due to such a current. 

Tn one of the best considered cases, that of Babcock vs. Ins. Co., 4 Comst., 
326, and cited by the court, it was alleged as in this case that the building 
had been torn in pieces by the lightning, but there had been no visible fire, 
while the policy was limited to a loss from fire by lightning, the court said : 
«The parties who are presumed to have had an ordinary acquaintance with 
the known effects of lightning upon a building, and knowing that it might 
either rend, shatter, and prostrate it, or ignite and cause it to be consumed, 
entered into the contract f insurance, which is the foundation of this con- 
troversy. They employed ordinary words and not scientific terms, to ex- 
press their meaning, and the policy must be understood in the plain, ordi- 
nary, and popular sense of the words used in it.” The same principle has 
been applied to losses from spontaneous combustion, where the chemical 
action is precisely thé same as in the case of fire, but without ignition, and 
to explosions unattended with fire. Perin’s ad’r vs. Protection Ins. Co., 11 
Ohio, 146 ; Caballero vs. Ins. Co., 15 La. An., 217. 

The issue therefore in the present case is narrowed to the question whether 
the building was demolished by a distinct stroke or strokes of lightning, or 
by the force of the wind. The policy was not liable for any damage by 
fire after it had become a mass of ruins, the existence of such fire was im- 
portant only as tending to prove the agency of lightning in the destruction. 
Nave vs. Home Mut. Ins. Co., 37 Mo., 420 ; Huck vs. Globe Ins. Co., 127 
Mass., 306. Nor was the splintering of the timbers of importance except 
as evidence of the same kind. The essential damage was the tearing asunder, 
crushing, and scattering of the building, by which it became reduced in a 
moment from its original condition to that of a mass of debris. Was there 
sufficient evidence to support a verdict that this destruction was chargeable 
tolightning ? The court below held that there was not. That decision is 
here reversed. 

According to the evidence, the building was struck by the whirlwind, in- 
gulfed, torn asunder in an instant, and the timbers scattered within a 
radius of two hundred yards around, one heavy piece being driven nine feet 
into the ground and then broken in pieces, after being carried a hundred 
yards. No such effects have ever been observed in connection with, or at- 
tributed to lightning. They are apparently inconsistent with what is known 
of its methods of action. The electric force, however great, exerts its rend- 
ing force within narrow limits. It splinters the wood, rends asunder the 
fibres, tears the from the tree; it may drive the timbers or boards 
apart, or remove from its path any obstacle to its passage. But when this 
is accomplished, its work is done. Rarely indeed is the force sufficient to 
cause even a partial collapse of the building, and never probably has it been 
known to carry the timbers any distance from their original location. What- 
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ever is torn away, falls substantially where it was. Nor was any distinct 
thunderbolt seen to fall on the building in the present case. The action of 
lightning must be inferred if at all from its observed play in the storm, and 
the subsequent evidence of electric action. 

On the other hand the effects are the familiar and well observed results 
of wind force. They are thoroughly explainable on this ground and on no 
other. The force that scattered heavy timbers within a radius of two hundred 
yards, and drove one nine feet in the ground, could have been no other than 
the tornado. Whatever the agency of the lightning, it could apparently on 
the evidence have been no other than that of a subsidiary attendant of the 
mechanical movements of the air, whose power was thus demonstrated. 
The popular conception of the picture as painted even by the plaintiff's wit- 
nesses, appears to have been that of a building destroyed not by lightning 
in the ordinary sense of the term, but by a tornado. But, according to the 
judgment here rendered a verdict to the contrary would not be so incon- 
sistent with the facts that it could not be sustained, whatever the judgment 
of the court as to its preponderance. We conclude therefore that the evi- 
dence of the presence of electricity or lightning as a factor was deemed 
sufficient, to leave to the jury the question whether or not it could proper- 
ly be charged as the efficient cause within the policy. It was for the jury 
to say whether the building was not first torn asunder and demolished by a 
flash of lightning, aided perhaps by the mechanical force of the wind, and 
the debris then scattered by the latter. The evidence to support such a 
conclusion appears so inadequate, that it is difficult to coincide with the 
judgment of the court in ordering a reversal. 

Had the building simply fallen where it stood asa mass of debris, the case 
would have been different. The apparent absence of the ordinary mechan- 
ical effects of a tornado in the scattering of the rnins would have given 
strength to the argument that the efficient cause was lightning. But the 
scattering of the timbers can be charged only to the agency of the wind, 
and the inference is almost conclusive that a power sufficient to break in 
pieces, and drive nine feet into the ground a heavy timber after transport- 
ing it a hundred yards, was irresistable when it first struck the building. 





Perry vs. Faneuil Hall Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF RHODE ISLAND. 


JOHN A. PERRY AND WIFE 
us, 


FANEUIL HALL INS. CO.* 


The policy was issued to P. and his wife on their joint application, and pro- 
vided that if the interest of the insured be other than the entire, sole and 
unconditional ownership for the use and benetit of the insured, it must be 
so represented and expressed. There was evidence that the sole title was 
in the wife. 


Held, that the rights of the insured as between themselves were of no interest 
to the company. The husband properly joined with the wife, and the fail- 
ure to disclose the exact nature of the title was no violation of the condi- 
tion. 


Evidence of the sending of a party to adjust the loss, who requested a memo- 
randum to be sent to the company, with a promise to come down in a day or 
two to settle, was evidenze for the jury as to a waiver of more formal proofs. 


Tuos. A. JeENcKES, Cuas. A. Witson, Wa. G. Rorerxer, F. W. Miner, 
Sor Plaintiffs. 
Messrs. Braco & Auten, for Defendants. 


Lowe 1, J. 

This was an action upon a policy of fire insurance issued to John 
A. Perry and Ellathea Perry, his wife, for $700 on buildings and per- 
sonal property. The evidence tended to show that the premises were 
the sole property of the wife, and were totally destroyed by fire. 

The policy contained the following clause : “If the interest of the 
assured in the property be any other than the entire, unconditional 
and sole ownership of the property for the use and benefit of the as- 
* Opinion filed March, 1882. ==~=~=2~~=~*~*~*~S*~*~S~S~S 
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sured, or if the building insured stands on leased ground, it must 
be so represented to the company, and so expressed in the written 
portion of the policy, otherwise the policy shall be void.” The de- 
fendants objected that the policy was void for not disclosing how the 
husband and wife were respectively interested in the property. This 
objection misapprehends the meaning of this clause. It is of no in- 
terest to the company to know what the rights of the assured are be- 
tween themselves. What they require is to be satisfied that the es- 
tate is absolute and unincumbered in the assured, or, if not, how and 
to what extent it is incumbered, or what estate, less than a fee sim- 
ple, is owned by the assured. 

The land upon which the building stood was the property of the 
wife, held according to chapter 152, General Statutes of Rhode Isl- 
and, which gives the husband only a revocable right to receive rents 
and a vested remainder for his life after the death of the wife. Jn re 
the Voting Laws, 12 R. L, 586. 

But we see no objection to his joining in the application for insur- 
ance and in the policy. The statute requires him to be joined in 
deeds, and he might well suppose that it was more regular that he 
should give his concurrence to a contract of this sort. Indeed, when 
the underwriters are a mutual company, stipulating for a lien upon 
the land, it is by no means clear that his joinder would not be useful 
to the company. 

No case has been cited to us which holds a policy to be void when 
the assured were the owners in fee of unincumbered property. On 
the contrary, in one case where the condition was much more strin- 
gent than this requiring the true title to be specified in the policy, 
two persons whose interests were several, one owning the buildings, 
and the other the stock of goods, were jointly insured, and the pol 
icy contained no specification at all, and was held to be valid. The 
title was orally disclosed to the agent of the company, but the deci- 
sion did not depend wholly upon this. The able and learned judge 
who delivered the opinion, and who was afterwards for many years 
chief justice of Connecticut, said : “It is enough that among all the 
persons insured in a single policy they have a perfect title or a title 
incumbered only in the manner stated in the proposal.” Peck vs. 
New London Ins. Co., 22 Conn., 575, 583. 

It is hardly necessary to invoke the rule which has been estab- 
lished by the courts that this condition is to be construed most 
strongly against the company, for a husband and wife insuring prop- 
erty would naturally be understood as representing that it was her 
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property, else she would not be joined. Whether it was her’s under 
the common law or the recent statutes was of no interest to the un- 
derwriters. 

There is the further question whether any evidence is to be found 
in the plaintiff’s case fit to be submitted to the jury on the proofs of 
loss. Condition 9, requires proofs to be furnished in some detail, 
with the certificate of a magistrate, and the undertaking is to pay 
sixty days after these proofs have been received. Such proofs were 
furnished but less than sixty days before the action was brought. 
The plaintiffs insist that the formal proofs were waived. Perry testi- 
fied that the company sent a man named Davis to settle the loss ; 
that Davis asked him to send the company a memorandum of items 
of the things burnt, and that he would come down in a day or two 
and settle, and that he, Perry, did send a memorandum. Mr. Davy- 
enport, the general agent of the company testified : “ After the fire 
the company sent Mr. Davis here as adjuster to find out amount of 
loss.” It seems to us on consideration that there was evidence to go 
to the jury that formai proof of loss had been waived. If Davis had 
authority to adjust and settle the loss, we think, as matter of law, he 
could do so with or without formal proofs. That he had such au- 
thority appears by evidence of which the jury were to judge. Again, 
as matter of law, what Davis said was a waiver ; none could be more 
distinct. Whether he said so was for the jury. Ifa memorandum 
of loss was sent to the company there is much authority for saying 
that though it was informal and inadequate, yet it was a compliance 
with the requirements of the policy, unless the company within sixty 
days objected to it for insufficiency, whether such a memorandum 
was sent was for the jury. We are of opinion, therefore, that the 
plaintiffs are entitled to a new trial and it is so ordered. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF RHODE ISLAND. 


JOHN A. PERRY AND WIFE 
Us, 


MECHANICS’ MUTUAL INS. CO.* 


The insured property was the separate estate of the wife, and under the law of 
Rhode Island the husband had arevocable agency to collect rents and prof- 
its, and a vested remainder for life in case of children born alive. 

Hel, that the insurance of the wife is not vitiated by the willful burning of 
the property by the husband without knowledge or complicity. 


Where the agent fixes the valuation according to his own judgment, uninflu- 
enced by the insured, and no depreciation is claimed, the value as fixed by 
the policy is the agreed value and the measure of the amount to be recov- 
ered in case of total loss. 


Tuos. A. Jencxes, Caas. A. Witson, Wa. G. Roetker, F.-W. Miner, 
Jor Plaintiffs 
Messrs. Breacu & Auten, for Defendani. 


Lowe 1, J. 

This case involves less than $5,000, and we have therefore carefully 
examined the defendant’s exceptions to the rulings and charge of the 
presiding judge. 

The property insured was the sole and separate estate of the wife, 
and the first exception is to the refusal to admit evidence tending to 
show that the husband in his wife’s absence and without her com- 
plicity, willfully set fire to the buildings. 

In this ruling we find no error. The title of the wife was held un- 
der chapter 152 of the General Statutes of Rhode Island which we 


* Opinion filed March 25, 1882. 
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have discussed in the case against the Faneuil Hall Insurance Com- 
pany. The husband has a revocable agency to collect rents and prof- 
its of his wife’s estate until she chooses to revoke it, and has a vested 
remainder for life in her realty if children have been born alive. In 
re the Voting Laws, 12 R. L., 586. 

He has no power to affect her title by any act or neglect, and we 
think it would be contrary to the whole intent of the statute to hold 
her responsible for his criminal conduct. If this money is recovered 
it will belong exclusively to the wife, and a trustee may be appointed 
at any time to protect it from the husband. It is true that until such 
appointment the statute requires him to join in the action, and as the 
action survives by the words of the statute, it is possible that upon 
the death of the wife before a recovery was had the defendants 
night avail of this defense against the husband. But it is too nar- 
row a view of the subject to make the defense depend upon the 
joinder of the husband in the suit. 

It is argued that the willful destruction of the property by any 
tenant or agent in lawful occupation or charge of the premises will 
defeat the action, but authority is not furnished for a statement so 
general. In the absence of special provisions in the contract the li- 
ability of the principal must depend upon the character of the 
agency. If the statute has made the husband a stranger to his wife’s 
property during her life, excepting as to a veto upon her convey- 
ances, we cannot admit that he has the power to destroy her house 
and thereby vitiate her insurance. 

The remaining exception relates of the defense of over-valuation. 
There was much evidence on both sides concerning the cost and the 
value of the building insured. The agent of the company, who has 
been in the business for thirty years, testified that he examined the 
property and formed his judgment about it. And the judge charged 
that if the agent took the whole responsibility upon himself, and was 
not induced to fix the amount of insurance by the representations 
or acquiescence of the assured the company were bound to pay the 
amount stated in the policy. He defined his meaning of acquies- 
cence to be a refusal to answer a question or in any other way de- 
ceiving or misleading the agent, and refused to rule that “ acquies- 
cence might also be, if in any way Perry allowed the agent to be de- 
ceived as to the value of the property, or if he knew that the agent 
was putting on an amount of insurance substantially greater than 
the value of the property.” 

The ruling was sound. Whether the learned judge used the word 
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acquiescence in its ordinary sense or not is unimportant. The word 
is not in the policy, and all that he was to do was to lay down the 
law correctly for the guidance of the jury. It has been decided upon 
reasons which are entirely satisfactory, that if the valuation is agreed 
on between the parties fairly and without deception, it is conclusive 
upon both. Ins. Co. of N. A. vs. McDowell, 50 IIl., 120 ; Fuller vs. 
Boston Ins. Co., 4 Met., 206; Trull vs. Roxbury Ins. Co., 3 Cush., 
263. 

The argument for the defense assumes that value is a simple fact 
of observation like the existence of a fire escape, and that it was a 
fraud on the assured to permit the agent to estimate the property 
higher than he himself did. If it is a fraud in a seller to permit one 
to buy his goods for more than be thinks they are worth, or for the 
buyer to offer less than he thinks them worth, no doubt the argu- 
ment is sound, otherwise not. The facts were all left to the jury. 

The cases above cited decide the point that the recovery is to be 
for the value at the time of the loss. There was no offer to prove a 
depreciation since the policy was issued, and these decisions make 
the valuations conclusive in such a case of the amount to be recovered 
in case of a total loss as well as conclusive that there was no over- 
valuation. 

Judgment on the verdict. 





American Ins. Co. vs. Prenell. 


SUPREME COURT OF INDIANA. 


NovemsBer Term, 1881. 


Appeal from the Henry Circuit Court. 


AMERICAN INS. CO., oF CuHICcAGo, ) 
US, } 


JOEL R. PRENELL.* ) 


In a suit instituted by a foreign insurance company on a premium note, which 
by its terms became due through the non-payment of certain installments, 
an allegation that certain essential facts affecting the responsibility of the 
company which were within the knowledge of the agent had been misrep- 
resented by him to the damage of the defendant is a good defense. 


A mere imperfection in the statement filed by the plaintiff in compliance with 
the law by the omission of a copy of its charter, where the usual certificate 
of authority has been granted, is not sufficient ground in Indiana to relieve 
the insured from liability on his note. 


Judgment reversed. 


BIcKNELL, Com. 

This was an action by the appellant against the appellee, on a 
promissory note given for insurance and payable in yearly install- 
ments ; the note was to become wholly due if any of said installments 
should remain due and unpaid for thirty days after notice given of 
the maturity thereof. 

The complaint averred the making of the note and contract, and 
that three of the installments were not paid, whereof notice was duly 
given, whereby the entire note became due. 

A copy of the note and a copy of said notice, and a copy of the 
appellant’s charter which was made a part of the contract, were 
parts of the complaint. The appellee answered in eight paragraphs, 


* Decision rendered February 3, 1882. 
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to all of which except the 6th, 7th and 8th demurrers were sustained ; 
demurrers to the 6th, 7th and 8th for insufficiency of facts were over- 
ruled ; to these rulings the appellant excepted, and then replied in 
denial of the 6th, 7th and 8th defenses. 

The issues were tried by the court and there was a finding for the 
appellee. 

The appellant’s motion for a new trial was overruled ; judgment 
was rendered upon the finding, and this appeal was taken. 

Errors are assigned in overruling the demurrer to the 6th, 7th and 
8th defenses, and in overruling the motion for a new trial. 

The error assigned as to the 6th defense is not alluded to in the 
appellant’s brief, and is therefore regarded as waived. 

The 7th and 8th defenses were good ; they averred false represen- 
tations of existing facts relating to the condition and business of the 
insurance company, which facts affected the responsibility of the 
company and its ability to fullfil its contract. Burt vs. Bowler, 69 
Ind., 1 ; Regan vs. Hadley, 57 Ind., 509 ; and such representations 
were made by the agent of the appellants of matters presumed to 
be within his knowledge, and of which the appellee was ignorant. 
Schafer vs. Slade, 7 Bld., 178 ; The State vs. Holloway, 8 Bld. 45, 
and each of the defenses was an injury sustained by reason of the 
false representations. Sieveking vs. Litzler, 31 Ind., 13. There was 
no error in overruling the demurrers to the 7th and 8th defenses. 

As a cause for a new trial it is alleged that the finding of the 
court is not sustained by the evidence and is contrary to law. 

The point is made that the statement filed by the appellant’s agent 
in the clerk’s office*of Henry County, under section 1 of the Act of 
December 21, 1865, in relation to foreign insurance companies, 1 R. 
S., 1876, p. 594, did not contain a copy of the act of incorporation of 
the appellant’s company. 

It was held in the Rising Sun Insurance Company vs. Slaughter, 
20 Ind., 120, that under the act of June 17th, 1852, 1 G. and H., 272, 
a policy of insurance negotiated in this State by a foreign insurance 
company or its agent, without a previous compliance with the re- 
quirements of that act was void. 

In Hoffman vs. Banks, 41 Ind., 1, it was held that said act of 1865 
is a substitute for said act of 1852, and that a note given for a policy 
in a foreign company which had not complied with said act of 1865, 
was void ; to the same effect are the decisions in the Union Central 
Life Ins. Co. vs. Thomas, 46 Ind., 44, and Casseday vs. American In- 
surance Co., 72 Ind., 95. 
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In the case at bar, it appeared in evidence that the appellant was 
a foreign insurance company and had filed a statement with the au- 
ditor of State substantially in accordance with the requirements of 
section 1 of said act of 1865, and had furnished the auditor of State 
with a copy of its act of incorporation, but it did not appear that said 
act of incorporation was embraced in said statement as item 14th, so 
as to be a literal compliance with said section one. The auditor of 
State accepted the statement with the copy of the charter, as suffi- 
cient, and issued to the agent his certificate of authority ; that certif- 
icate recited the fact that a copy of the charter had been furnished 
to the auditor, and annexed to the certificate was a copy of the state- 
ment of the appellant ; this certificate and statement were duly filed 
by the agents with the clerk of Henry County, in his office, so that 
the appellant’s statement appeared there, and the auditor's certificate 
of the agent’s authority reciting the fact that a copy of the charter 
had been furnished to the auditor, also appeared there, but a copy of 
the charter of the company was not there. Upon this evidence the 
same question arises that was decided by this court in the American 
Insurance Co. vs. Butler, 70 Ind., 1. There the certified copy of the 
statements filed with the clerk were imperfect in precisely the same 
way as above stated, and the court below as in this case, had given 
judgment for the defendant in a suit on a note given to the same 
company for a policy of insurance, negotiated by the same agents, 
as in this case. 

This court said: “ We canttot approve of a construction of a stat- 
ute which would punish the appellant by avoiding its contract for 
the mere failure or omission of the auditor of*State to furnish the 
appellant with a copy of its act of incorporation, which the appel- 
lants it ssems had furnished to said auditor.” Upon the authority of 
the case just cited, the finding of the court in the case at bar, was 
not sustained by the evidence and was contrary to law ; the judg- 
ment of the court below ought to be reversed for the error of the 
court in overruling the motion for a new trial. 


Per Curiam. 
It is therefore ordered by the court that the judgment of the court 
below, be, and is hereby in all things reversed at the costs of the ap- 
pellee, and this cause is remanded for a new trial. 





LOWER COURT DECISIONS. 


VALIDITY OF ARBITRATION UNDER THE OHIO VALUED 
POLICY LAW. 


Superior Jourt of Cincinnati. 


CINCINNATI COFFIN CO. 
vs, 


HOME INS. CO, 


A provision regarding arbitration is valid where it is limited to the amount of 
loss, but not where it involves the question of liability. 

The Ohio statute which provides that the insurer shall cause the building to be 
surveyed and the value fixed by an agent, and in case of total loss the 
whole amount named in the policy shall be paid, abrogates the arbitration 
clause in case of a single policy and of total loss. But the further provi- 
sion of the law, that in case of two or more policies, each shall contribute 
to the payment of the whole or partial loss in proportion to the amount of 
insurance mentioned in each policy, renders the arbitration clause valid 
where more than one policy are concerned in the same loss. 


Ramsey, Maruews & Maruews, for Plaintiff. 
Mouton, Jounson & Levy, fur Defendant. 


Harmon, J. 
In this case on a policy of fire insurance, the defense was that the 
policy contained a clause providing that the company or the insured 
at any time after filing his elaim might have the value and amount of 
loss and damage submitted to appraisers, to be selected in a desig- 
nated way, and no suit or action at law or equity should be instituted 
or maintained against the company until an appraisal and award as 
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to the loss and damage ‘shall have been had and the amount thereof 
determined. The answer alleges that nothing has taken place to 
waive that clause, and there is no reply. Therefore, if the clause is 
binding, it being admitted that nothing has taken place to waive it, 
the defense is made out, otherwise, not. 

The contention is for the plaintiff, that the act known as the How- 
land Law, R. S., section 3643, has abrogated the effect of this provi- 
sion, even if it would be otherwise be binding. 

I am satisfied from the authorities from the case of Scott vs. Av- 
ery, 5th H. L., cases 811, which is discussed by Prof. Langdale, in 
his summary of the law of contracts, and all the subsequent cases. 
Elliott vs. Ins. Co., L. R., 2 Ex., 237; Fox vs. R. R. Co., 3 Wall, Jr., 
243 ; Youmans vs. Ins. Co., 5 Ins. L. J., 858 ; Flaherty vs. Ins. Co., 
7 Ins. L. J., 226 ; Lovejoy vs. Ins. Co., 11 Ins. L. J., 193 ; that a pro- 
vision of this kind is valid where it simply provides for an arbitration 
as to the amount of loss, although it would be invalid if it provided 
for an arbitration of the liability, as well ; so that the only question 
is: Is the effect. of this provision annulled by the passage of this act? 

It provides that the insurer shall cause the building or structure 
insured to be examined by an agent of the insurer and a full descrip- 
tion thereof to be made and the insurable value fixed by the agent, 
and, in case of total loss, the whole amount mentioned in the policy 
of renewal upon which the insurers receive a premium shall be paid. 

If this policy were the only policy upon the building destroyed, 
there could be no question but that this clause would be entirely ab- 
rogated by the law, the intent of which is to dispense with all ques- 
tions as to the amount of loss in case of total loss, — the sum 
named in the policy conclusive. 

The act further provides that “in case there are two or more poli- 
cies upon the property, each policy shall contribute to the payment 
of the whole or the partial loss in proportion to the amount of insur- 
ance mentioned in each policy, but in no case shall the ineetee be 
required to pay more than the amount mentioned in its policy.’ 

This last clause reads somewhat like a riddle because it does not 
say what the proportion shall be determined by ; but that each pol- 
icy shall contribute to the payment of the whole or partial loss in 
proportion to the amount of insurance mentioned in each policy. 
The proportion of the amount of insurance in each policy to what? 
But upon a careful examination it seems to the court that the fair 
intent of that language can only be that in case there are more than 
one policy upon the property, each policy shall contribute to the pay- 
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ment of the loss, the actual loss, in the proportion which the amount 
of its policy bears to the entire amount of insurance. To say that 
it means to contribute to the payment of the loss considering it as 
fixed by the entire amount of insurance in the proportion of the 
amount of its insurance to all the insurance is simply a roundabout 
way of saying that it must pay the entire amount of its policy, no 
matter how many policies there may be, because the proportion of 
its policy to all the insurance will always be the amount of its policy; 
the Legislature must have meant something by inserting this clause ; 
and I am unable to see any other meaning to it than that it was not 
intended to provide that where there is more than one policy, each 
company shall pay the entire amount mentioned in its policy ; in 
other words, that where there is more than one policy, the amount 
named in it is not made conclusive. And that being the case, it fol- 
lows, upon the state of the pleadings, it being admitted by no re- 
ply being filed to the answer that this clause has never been waived, 
and it being valid, because it provides only for an appraisement of 
the amount of loss, and not the question of liability, that the action 
was prematurely brought, and the motion for the new trial will have 
to be granted, the verdict set aside and the petition dismissed. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From various sources not official. 


Lirt.—Insolvency.— Rights of receiver and of policy-holders in case 
of reinsurance. 

Upon the agreement of the American National Life Ins. Co., of 
New Haven, to perform the agreements of the National Life Ins. Co., 
‘of New York, which had failed, the court directed the transfer to the 
former of the assets of the latter, including its deposit with the de- 
partment, subject to the rights of policy-holders in the New York 
company. The New Haven company afterwards failed, having only 
in part fulfilled its agreement. 

Held, that the receiver appointed by the court at New Haven was 
entitled to recognition in preference to a receiver subsequently ap- 
pointed at the instance of certain policy-holders. 

Held, that the deposit is primarily liable to the holders of policies 
in the New York company at the time of transfer, and policies held 
by the New Haven company as assignee are not entitled to partici- 
pate in the distribution of the deposit. 

Held, that deaths subsequent to insolvency should be treated as 
death claims. 

Held, that a policy delivered to the New Haven company by the 
owner on condition that it should issue in exchange a paid-up policy 
for $1,500, and which was retained against the demand of the owner 
on his refusal to accept a smaller amount, was not novated and the 
owner could claim against the fund. 

Held, that a policy so delivered upon a promise of a paid-up policy 
in exchange without reference to the amount and the acceptance of 
a policy in exchange under protest as to the legality of the reinsur- 
ance, was a novation and debarred from participation. 
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Held, that mere payment of premium to the New Haven company 
was not novation. 

Reese vs. Smyth, Acting Superintendent.— Supreme Court of New 
Jork. 


Decision by Bernard, J. 


Watcuman.— What constitutes. 

A man who labors all day and sleeps at night on the insured prem- 
ises is not a watchman within the meaning of the policy. Where 
the presence of such a watchman was stipulated for in the policy, it 
was a warranty whose violation worked a forfeiture regardless of the 
question of materiality. . 

Brooks vs. Standard Fire Ins. Co.—St. Louis Mo, C. A. 


January, 1882. 


Fire.—Fixlures.—Gas fixtures nol part of realty. 

Gas fixtures are no part of the realty but mere personal chattels, 
and will not pass under foreclosure of the mortgage but are subject 
to subsequent levy and execution by creditor of owner though mort- 
gagee is in possession. 

Penn Mut. Life Ins. Co. vs. Thackera et al—Phila., Pa, C. P. 


April, 1881. 





